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Item 1.01.             Entry into a Material Definitive Agreement.
 
Asset Purchase Agreement
 

On September 17, 2014, EMCORE Corporation, a New Jersey corporation (the “Company”), entered into an Asset Purchase Agreement (the “APA”)
with Photon Acquisition Corporation, a Delaware corporation and an affiliate of private equity firm Veritas Capital  (“Veritas”), pursuant to which Veritas will
acquire substantially all of the assets, and assume substantially all of the liabilities, primarily related to or used in the Company’s photovoltaics business (the
“Business” and, together with the transactions contemplated by the APA, the “sale of the Business”) for $150 million in cash (the “Purchase Price”), subject
to a working capital adjustment as provided in the APA. The APA has been approved by the Board of Directors of the Company (the “Board”). The sale of the
Business may constitute the sale of substantially all of the assets of the Company under New Jersey law. A copy of the APA is filed herewith as Exhibit 2.1
and is incorporated herein by reference.

 
The Company has made customary representations and warranties in the APA and has agreed to customary covenants, including covenants regarding

the operation of the Business prior to the closing and covenants prohibiting the Company from soliciting, providing information or entering into discussions



concerning proposals relating to alternative transaction proposals, except in limited circumstances relating to unsolicited proposals that constitute, or would
reasonably be expected to result in, a superior proposal. In addition, the APA contains certain limited indemnification rights and prohibits the Company, for a
period of three years following the closing, from competing, directly or indirectly, with the Business.

 
The consummation of the sale of the Business is subject to (1) approval by the Company’s shareholders, (2) the expiration or termination of the

applicable waiting period under the Hart-Scott-Rodino Act of 1976, as amended, (3) obtaining certain third party consents and (4) other customary closing
conditions. The APA may be terminated under certain circumstances, including by either party if the closing does not occur on or before January 17, 2015,
provided that an automatic extension of two months will take effect if all conditions shall have been satisfied other than antitrust regulatory approval and the
approval of the sale of the Business by the Company’s shareholders.

 
In the event that the sale of the Business is not approved at a special meeting of the Company’s shareholders held to consider the approval of the sale

of the Business pursuant to the APA (the “Special Meeting”) and an alternative transaction proposal is publicly disclosed or communicated in writing to the
Board prior to such meeting, the Company will be obligated to reimburse Veritas for its reasonable out-of-pocket expenses incurred in connection with the
APA, up to a maximum of $2 million. The APA provides that, under specified circumstances following a termination of the agreement, the Company may be
required to pay Veritas a termination fee of $5.33 million, with a credit for any prior expense reimbursement payments.  The APA also provides that under
specified circumstances following the termination of the agreement, including with respect to an uncured breach by Veritas of any of its material obligations
or the failure to obtain its contemplated financing, Veritas would be obligated to pay the Company a termination fee of $8 million.

 
The representations and warranties of each of the parties contained in the APA and the assertions embodied in those representations and warranties

are qualified by information in a confidential disclosure schedule that the Company delivered in connection with the execution of the APA. In addition,
certain representations and warranties may not be accurate or complete because they are subject to a contractual standard of materiality different from what
might be viewed as material to shareholders or were used for the purpose of allocating risk between the parties rather than establishing matters as facts.
Accordingly, investors should not rely on the representations and warranties as characterizations of the actual state of facts, or for any other purpose, at the
time they were made or otherwise.
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In connection with the entry into the APA, certain shareholders of the Company, which control in the aggregate approximately 11% of the voting

power of the Company’s common stock, entered into a Voting Agreement with Veritas by which they agreed to vote for the approval of the sale of the
Business, subject to certain exceptions, at the Special Meeting.

 
On September 16, 2014, Raymond James & Associates, Inc., the Company’s financial advisor, delivered its opinion to the Board as to the fairness to

the Company, from a financial point of view, of the Purchase Price to be received by the Company. The Company will provide a detailed discussion of this
fairness opinion in the proxy statement that the Company will file with the Securities and Exchange Commission (“SEC”) with respect to the APA.

 
The foregoing description of the APA does not purport to be complete and is qualified in its entirety by reference to the full text of such agreements

filed herewith as Exhibit 2.1 and incorporated herein by reference.
 

Shareholder Approval and Proxy Statement
 

The sale of the Business pursuant to the APA is subject to shareholder approval. The Company intends to file a proxy statement with respect to the
Special Meeting.

 
Additional Information about the Transactions and Where to Find It
 

The Company intends to file with the SEC a proxy statement and other relevant materials with respect to the Special Meeting. The proxy statement
will be mailed to the Company’s shareholders. Investors and shareholders are urged to read the proxy statement and the other relevant materials when they
become available because they will contain important information about the Company, Veritas and the proposed transactions. The proxy statement and other
relevant materials (when they become available), and any other documents filed by the Company with the SEC, may be obtained free of charge at the SEC’s
website at www.sec.gov. In addition, investors and shareholders may obtain free copies of the Company’s SEC filings by visiting the Company’s investor
website at http://investor.emcore.com/sec.cfm. The Company’s investors and security holders are urged to read the proxy statement and the other relevant
materials when they become available before making any investment or voting decision with respect to the sale of the Business.
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Participants in the Solicitation
 

The Company and its directors and executive officers may, under SEC rules, be deemed to be participants in the solicitation of proxies from the
Company’s shareholders in connection with the proposed sale of the Business. Information about the directors and executive officers, including their interests
in the transactions, will be included in the Company’s proxy statement relating to the proposed sale of the Business when it becomes available.

 
Safe Harbor for Forward-Looking Statements
 

This Current Report on Form 8-K contains forward-looking statements made pursuant to the safe harbor provisions of the Private Securities
Litigation Reform Act of 1995, including forward-looking statements regarding the asset sale transaction contemplated by the Company’s definitive
agreement with Veritas, the possibility of obtaining shareholder, regulatory or other approvals or consents for that transaction, the implementation of the Tax
Benefits Preservation Plan, the transition of the Company’s Chief Executive Officer position and the Company’s future prospects. These statements are
neither promises nor guarantees, but involve risks and uncertainties that could cause actual results to differ materially from those set forth in the forward-
looking statements, including, without limitation, risks relating to the likelihood of obtaining shareholder, regulatory and other approvals or consents
necessary to consummate the asset sale transaction with Veritas, risks relating to the transition of the Chief Executive Officer position, risks relating to our
ability to use our net operating losses and other tax assets to reduce future tax payments and other risks detailed in our filings with the SEC, including those
detailed in EMCORE’s Annual Report on Form 10-K under the caption “Risk Factors,” as updated by EMCORE’s subsequent filings with the SEC, all of



which are available at the SEC’s website at http://www.sec.gov. You are cautioned not to place undue reliance on forward-looking statements, which speak
only as of the date of this press release. EMCORE Corporation does not intend, and disclaims any obligation, to update any forward-looking information
contained in this Current Report on Form 8-K or with respect to the matters described herein.

 
Tax Benefits Preservation Plan
 

The information set forth in Item 3.03 below regarding the Tax Benefits Preservation Plan is incorporated by reference into this Item 1.01.
 

Item 3.03.             Material Modification to Rights of Security Holders.
 

On September 17, 2014, the Company entered into a Tax Benefits Preservation Plan (the “Tax Benefits Preservation Plan”).  The purpose of the Tax
Benefits Preservation Plan is to protect the Company’s ability to utilize its net operating losses and other tax assets (the “Tax Benefits”) to offset future
income. The Company’s use of the Tax Benefits in the future could be significantly limited if it experiences an “ownership change” for U.S. federal income
tax purposes. Generally, there is a change in ownership if, at any time, one or more “5-percent shareholders” (as defined under U.S. federal income tax laws)
have aggregate increases in their ownership of the Company of more than 50 percentage points looking back over the prior three-year period. The Tax
Benefits Preservation Plan is designed to reduce the likelihood of a change in ownership by, among other things, discouraging any person or group from
becoming a 5-percent shareholder and dissuading existing 5-percent shareholders from acquiring additional Company equity securities.  There is no
guarantee, however, that the Tax Benefits Preservation Plan will prevent the Company from experiencing an ownership change.
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The Tax Benefits Preservation Plan provides for a dividend distribution of one preferred share purchase right (a “Right”) for each outstanding share

of the Company’s common stock, no par value per share (the “Common Stock”). The dividend is payable on October 3, 2014, to the Company’s shareholders
of record at the close of business on that date (the “Record Date”). Each newly issued Right will entitle the registered holder to purchase from the Company
one ten-thousandth of a share (a “Unit”) of a series of the Company’s preferred stock designated as Junior Participating Preferred Stock, Series A (“Preferred
Stock”) at a price of $21.50 per Unit (the “Purchase Price”), subject to adjustment.
 

In the event that a Person becomes an Acquiring Person (as defined below) under the Tax Benefits Preservation Plan, each holder of a Right will
thereafter have the right to receive, upon exercise, Common Stock (or, in certain circumstances, cash, property or other securities of the Company) having a
value equal to two times the exercise price of the Right. Notwithstanding any of the foregoing, following the occurrence of the event set forth in this
paragraph, all Rights that are, or (under certain circumstances specified in the Tax Benefits Preservation Plan) were, beneficially owned by any Acquiring
Person will be null and void.  However, Rights are not exercisable following the occurrence of the event set forth above until such time as the Rights are no
longer redeemable by the Company as set forth below.
 

For example, at an exercise price of $21.50 per Right, each Right not owned by an Acquiring Person (or by certain related parties) following an
event set forth in the preceding paragraph would entitle its holder to purchase $43.00 worth of Common Stock (or other consideration, as noted above) for
$21.50.  Assuming that the Common Stock had a per share value of $4.30 at such time, the holder of each valid Right would be entitled to purchase 10 shares
of Common Stock for $21.50.
 

Initially, the Rights will be attached to all Common Stock certificates representing shares then outstanding, and no separate Rights Certificates will
be distributed. Subject to certain exceptions specified in the Tax Benefits Preservation Plan, the Rights will separate from the Common Stock and a
Distribution Date (as defined below) will occur upon the earlier of (i) the close of business on the tenth business day following the date of public
announcement or the date on which the Company first has notice or determines that a person has become an “Acquiring Person” under the Tax Benefits
Preservation Plan without the prior express written consent of the Board and other than in connection with an issuance by the Company that was approved by
the Board (such date, the “Stock Acquisition Date”) or (ii) the close of business on the tenth business day (or such later date as the Board shall determine)
following the commencement of a tender offer or exchange offer that would result in a person or group becoming an Acquiring Person (the earlier of the dates
in clause (i) or (ii) above, the “Distribution Date”), provided, however, the Distribution Date shall not occur unless, within either of the ten business day
periods (or such later date) specified in clauses (i) and (ii) above, the Board shall have affirmatively determined that a Distribution Date shall occur upon the
end of such applicable ten business day (or later) period.

 
Under the Tax Benefits Preservation Plan, “Acquiring Person” generally means any person or entity that has become a 5-percent shareholder of the

Company without the prior written approval of the Board, other than (i) the Company or any of its subsidiaries; (ii) any employee benefit plan of the
Company; (iii) the United States government; (iv) any person who becomes a 5% shareholder as a result of a reduction in the number of Company equity
securities outstanding due to the repurchase of Company equity securities by the Company or a stock dividend, stock split, reverse stock split, or similar
transaction effected by the Company, unless and until such person increases its percentage ownership of Company equity securities by more than one-quarter
of one percentage point over its lowest percentage ownership of Company equity securities on or after the consummation of the relevant transaction (other
than an increase solely as a result of a stock dividend, stock split, reverse stock split, or similar transaction effected by the Company); (v) any person who was
a 5% shareholder on the date of the Tax Benefits Preservation Plan and any person who acquires such an interest solely as a result of (A) a transaction in
which such shareholder received the approval of at least a majority of the members of our Board then in office or (B) an issuance by the Company that was
approved by the Board, unless and until such person
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increases its percentage ownership of Company equity securities by more than one-quarter of one percentage point over its lowest percentage ownership of
Company equity securities on or after the consummation of the relevant transaction (other than an increase solely as a result of a stock dividend, stock split,
reverse stock split, or similar transaction effected by the Company) or such person decreases its percentage ownership of Company equity securities below
5%; or (vi) any person who or which inadvertently may become an Acquiring Person, so long as such person promptly enters into, and delivers to the
Company, an irrevocable commitment promptly to divest, and thereafter promptly divests (without exercising or retaining any power, including voting, with
respect to such equity securities), sufficient Company equity securities so that such person ceases to be an Acquiring Person, provided, however, that no
Person shall be an Acquiring Person if the Board shall have affirmatively determined, prior to the Distribution Date, in light of the intent and purposes of this
Tax Benefits Preservation Plan or other circumstances facing the Company that such Person shall not be deemed an Acquiring Person.
 



Until the Distribution Date, (i) the Rights will be evidenced by the Common Stock certificates (or, in the case of shares reflected on the direct
registration system, by the notations in the book entry accounts) and will be transferred with and only with such Common Stock certificates, (ii) new
Common Stock certificates issued after the Record Date will contain a notation incorporating the Tax Benefits Preservation Plan by reference and (iii) the
surrender for transfer of any certificates for Common Stock outstanding will also constitute the transfer of the Rights associated with the Common Stock
represented by such certificate.  Pursuant to the Tax Benefits Preservation Plan, the Company reserves the right to require prior to the occurrence of a
Triggering Event (as defined below) that, upon any exercise of Rights, a number of Rights be exercised so that only whole shares of Preferred Stock will be
issued.
 

The Rights are not exercisable until the Distribution Date and will expire at 5:00 P.M. (New York City time) on October 3, 2017 unless such date is
extended or the Rights are earlier redeemed or exchanged by the Company as described below.
 

As soon as practicable after the Distribution Date, Rights Certificates will be mailed to holders of record of the Common Stock as of the close of
business on the Distribution Date and, thereafter, the separate Rights Certificates alone will represent the Rights.  Except as otherwise determined by the
Board, only shares of Common Stock issued prior to the Distribution Date will be issued with Rights.
 

Except for the transactions contemplated by the APA or any other transaction the Board determines to be an exempt transaction (each, an “Exempt
Transaction”), in the event that, at any time following the Stock Acquisition Date, (i) the Company engages in a merger or other business combination
transaction in which the Company is not the surviving corporation, (ii) the Company engages in a merger or other business combination transaction in which
the Company is the surviving corporation and the Common Stock of the Company is changed or exchanged, or (iii) 50% or more of the Company’s assets,
cash flow or earning power is sold or transferred, each holder of a Right (except Rights which have previously been voided as set forth above) shall thereafter
have the right to receive, upon exercise, common stock of the acquiring company having a value equal to two times the exercise price of the Right.  The
events set forth in this paragraph, as well as in the event a person becomes an Acquiring Person, are referred to as the “Triggering Events.”
 

At any time after a person becomes an Acquiring Person and prior to the acquisition by such person or group of fifty percent (50%) or more of the
outstanding Common Stock, the Board may exchange the Rights (other than Rights owned by such person or group which have become void), in whole or in
part, at an exchange ratio of one share of Common Stock, or one ten-thousandth of a share of Preferred Stock (or of a share of a class or series of the
Company’s preferred stock having equivalent rights, preferences and privileges), per Right (subject to adjustment).

 
6

 
The Purchase Price payable, and the number of Units of Preferred Stock or other securities or property issuable, upon exercise of the Rights are

subject to adjustment from time to time to prevent dilution (i) in the event of a stock dividend on, or a subdivision, combination or reclassification of, the
Preferred Stock, (ii) if holders of the Preferred Stock are granted certain rights or warrants to subscribe for Preferred Stock or convertible securities at less
than the current market price of the Preferred Stock, or (iii) upon the distribution to holders of the Preferred Stock of evidences of indebtedness or assets
(excluding regular quarterly cash dividends) or of subscription rights or warrants (other than those referred to above).

 
With certain exceptions, no adjustment in the Purchase Price will be required until cumulative adjustments amount to at least 1% of the Purchase

Price.  The Company is under no obligation to issue fractional Units and, in lieu thereof, an adjustment in cash may be made based on the market price of the
Preferred Stock on the last trading date prior to the date of exercise.

 
At any time until ten business days following the Stock Acquisition Date, the Company may redeem the Rights in whole, but not in part, at a price of

$0.0001 per Right, referred to as the “Redemption Price” (payable in cash, Common Stock or other consideration deemed appropriate by the
Board).  Immediately upon the action of the Board ordering redemption of the Rights, the Rights will terminate and the only right of the holders of Rights will
be to receive the Redemption Price.

 
Until a Right is exercised, the holder thereof, as such, will have no rights as a shareholder of the Company, including, without limitation, the right to

vote or to receive dividends.  While the distribution of the Rights will not be taxable to shareholders or to the Company, shareholders may, depending upon
the circumstances, recognize taxable income in the event that the Rights become exercisable for Common Stock (or other consideration) of the Company or
for common stock of the acquiring company or in the event of the redemption of the Rights as set forth above.
 

Any of the provisions of the Tax Benefits Preservation Plan may be amended by the Board prior to the Distribution Date.  After the Distribution
Date, the provisions of the Tax Benefits Preservation Plan may be amended by the Board in order to cure any ambiguity, to make changes which do not
adversely affect the interests of holders of Rights, or to shorten or lengthen any time period under the Tax Benefits Preservation Plan.  The foregoing
notwithstanding, no amendment may be made at such time as the Rights are not redeemable.
 

The holder of each share of Common Stock of the Company outstanding at the close of business on October 3, 2014 will receive one Right.  So long
as the Rights are attached to the Common Stock, one additional Right (as such number may be adjusted pursuant to the provisions of the Tax Benefits
Preservation Plan) shall be deemed to be delivered for each share of Common Stock issued or transferred by the Company in the future.  In addition,
following the Distribution Date and prior to the expiration or redemption of the Rights, the Company may issue Rights when it issues Common Stock only if
the Board deems it to be necessary or appropriate, or in connection with the issuance of shares of Common Stock pursuant to the exercise of stock options or
under employee plans or upon the exercise, conversion or exchange of certain securities of the Company.  The Company has initially reserved 300,000 shares
of Preferred Stock for issuance upon exercise of the Rights.
 

The Rights may have certain anti-takeover effects.  The Rights should not affect any prospective offeror willing to make an offer at a price that is fair
and otherwise in the best interest of the Company and its shareholders.  The Rights should not interfere with any merger or other business combination
approved by the Board since the Board may, at its option, at any time until ten business days following the Stock Acquisition Date, redeem the then
outstanding Rights at the Redemption Price or take other action to exempt such a transaction under the Tax Benefits Preservation Plan.  However, the Rights
may cause substantial dilution to a person or group that attempts to acquire the Company in a manner which causes the Rights to become exercisable.
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The Tax Benefits Preservation Plan, dated as of September 17, 2014, between the Company and American Stock Transfer and Stock, LLC as Rights
Agent, specifying the terms of the Rights, is attached hereto as Exhibit 4.1 and is incorporated herein by reference.  The foregoing description of the Rights
and the Tax Benefits Preservation Plan is qualified in its entirety by reference to such exhibit.

 
Item 5.02                   Departure of Directors or Certain Officers; Election of Directors; Appointment of Certain Officers; Compensatory Arrangements of

Certain Officers.
 

Separation Agreement with Chief Executive Officer
 
On September 17, 2014, the Company announced that its Chief Executive Officer, Dr. Hong Q. Hou, will terminate employment with the Company

effective January 2, 2015 or, if later, fifteen days following the date on which the Company hires a successor Chief Executive Officer (the “Separation
Date”).  On September 17, 2014 the Company also entered into a Separation Agreement and General Release with Dr. Hou (the “Separation Agreement”)
pursuant to which, as of the Separation Date, Dr. Hou will cease to serve as a director of the Company and as an officer or employee with the Company and
its affiliates.

 
During the period preceding the Separation Date, Dr. Hou will continue to receive his existing compensation and benefits.  Pursuant to his Separation

Agreement and as contemplated by the Employment Agreement between the Company and Dr. Hou, dated August 2, 2011, upon his termination Dr. Hou will
receive continued base pay for 86 weeks, continued payment of the employer portion of medical benefits for up to 18 months, outplacement services for a
period of not more than one year and with a value not in excess of $15,000 and accelerated vesting of his equity incentive compensation awards.

 
In consideration for such benefits, Dr. Hou must enter into a release of claims against the Company and comply with the confidentiality,

nondisclosure, nonsolicitation and other restrictive covenants set out in his Employment Agreement.
 
The Separation Agreement is attached hereto as Exhibit 10.1 and is incorporated herein by reference.  The foregoing description of the Separation

Agreement is qualified in its entirety by reference to such exhibit.
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Retention Agreements with Certain Executives
 
On September 17, 2014, the Company entered into retention award letter agreements (the “Retention Agreements”) with Dr. Hou, Mark Weinswig,

its Chief Financial Officer, Monica Van Berkel, its Chief Administrative Officer, and Alfredo Gomez, its General Counsel.  Pursuant to the agreements the
executives will be entitled to the following payments if the Company disposes of the Business within twelve months:
 

Dr. Hou
 

$ 921,500
 

Mr. Weinswig
 

526,500
 

Ms. Van Berkel
 

330,000
 

Mr. Gomez
 

330,000
 

 
One-half of the applicable amount is payable upon the closing of the disposition of the Business and the remainder is paid six months after closing, in each
case generally subject to continued employment.  If an Executive (other than Dr. Hou) is terminated without cause or, subject to the waiver described below,
terminates for good reason or (in the case of Dr. Hou) is terminated under circumstances entitling him to payment under his Separation Agreement described
above, any unpaid retention attributable to a prior disposition of the Business is immediately payable in full; any retention attributable to a disposition that is
consummated within 60 days after termination is immediately payable in full; and if a sale agreement is executed within 60 days after termination, the
retention becomes immediately payable in full upon a subsequent closing.
 

The executives (other than Dr. Hou) agree not to assert that any changes in their position, duties or responsibilities or other terms and conditions of
employment attributable to the disposition of only the Company’s telecommunications or broadband businesses individually constitute good reason.  If the
executive subsequently successfully asserts good reason in connection with a disposition of the Business by reason of a diminution in position, duties or
responsibilities or other terms and conditions of employment, the severance otherwise payable to the executive is reduced by any retention already paid.

 
The Retention Agreements of Dr. Hou, Mr. Weinswig, Ms. Van Berkel and Mr. Gomez are attached hereto as Exhibits 10.2, 10.3, 10.4 and 10.5,

respectively, and are incorporated herein by reference.  The foregoing description of the Retention Agreements is qualified in its entirety by reference to such
exhibits.

 
Item 5.03              Amendments to Articles of Incorporation or Bylaws; Change in Fiscal Year.
 

On September 18, 2014, in connection with the Tax Benefits Preservation Plan, the Company filed a Certificate of Amendment to the Restated
Certificate of Incorporation of the Company (the “Certificate of Amendment”), including a Certificate of Designation Establishing the Series and Fixing the
Powers, Designations, Preferences and Relative, Participating, Optional and Other Special Rights, and the Qualifications, Limitations and Restrictions, of
Preferred Stock, Series A (the “Certificate of Designation”) with the Department of the Treasury, Division of Revenue, of the State of New Jersey, which
became effective on September 18, 2014.  Pursuant to the Certificate of Designation, the Company designated a new series of preferred stock as “Series A
Junior Participating Preferred Stock” (“Series A Preferred Stock”) and authorized 300,000 shares of Series A Preferred Stock for issuance.
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Dividends and Distributions
 
The holders of shares of Series A Preferred Stock are entitled to receive, in preference to the holders of common stock of the Company (“Common

Stock”), and of any other junior stock, when, as and if declared by the Board, cumulative quarterly dividends payable in cash in an amount per share equal to
the greater of (a) $0.01 or (b) subject to certain adjustment provisions, 10,000 times the aggregate per share amount of all cash dividends, and 10,000 times
the aggregate per share amount (payable in kind) of all non-cash dividends or other distributions other than a dividend payable in shares of Common Stock or



a subdivision of the outstanding shares of Common Stock, declared on Common Stock since the preceding quarterly dividend payment date, or, with respect
to the first quarterly dividend payment date, since the first issuance of any share or fraction of a share of Series A Preferred Stock.

 
Whenever dividends or distributions payable on the Series A Preferred Stock are in arrears, until all accrued and unpaid dividends and distributions,

whether or not declared, on the outstanding Series A Preferred Stock are paid in full, the Company’s ability to purchase shares of Series A Preferred Stock or
declare or pay dividends on, make any other distributions on, or redeem or otherwise purchase shares of stock of the Company ranking junior or equal to the
Series A Preferred Stock will be restricted, subject to certain exceptions.

 
Voting Rights
 
Subject to certain adjustment provisions, each share of Series A Preferred Stock entitles the holder thereof to 10,000 votes on all matters submitted to

a vote of the holders of Common Stock, with the holders of Series A Preferred Stock and the holders of Common Stock voting together as a single class.
 
Liquidation, Dissolution or Winding Up
 
Upon any liquidation, dissolution or winding up of the Company, no distribution will be made to the holders of shares of stock ranking junior to the

Series A Preferred Stock unless the holders of Series A Preferred Stock have received prior thereto an amount equal to $10,000 per share of Series A Preferred
Stock, plus an amount equal to accrued and unpaid dividends and distributions thereon, whether or not declared.  Following the full payment of such amount,
the holders of Series A Preferred Stock will not be entitled to additional distributions from the Company, subject to certain exceptions.

 
Consolidation, Merger or Other Combination
 
If the Company enters into any consolidation, merger, combination or other transaction in which Common Stock is exchanged for or changed into

other stock or securities, cash and/or any other property, then the Series A Preferred Stock will be similarly exchanged or changed in an amount per share,
subject to certain adjustment provisions, equal to 10,000 times the aggregate amount of stock, securities, cash and/or any other property (payable in kind), as
the case may be, into which or for which each share of Common Stock is changed or exchanged.

 
Redemption
 
The shares of Series A Preferred Stock are not redeemable.
 
The foregoing description does not purport to be complete and is qualified in its entirety by reference to the full text of the Certificate of Amendment

(and the Certificate of Designation attached as Exhibit A thereto), a copy of which is filed as Exhibit 3.1 to this Current Report on Form 8-K and which is
incorporated herein by reference.
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Item 7.01              Regulation FD Disclosure.
 

On September 17, 2014, the Company issued a press release announcing that the Company had entered into the Asset Purchase Agreement and the
Tax Benefits Preservation Plan as described in Item 1.01 above.  A copy of the press release is furnished as Exhibit 99.1 to this Current Report on Form 8-K
and is incorporated by reference herein.

 
On the same date, the Company also issued a press release relating to the transition of the Chief Executive Officer position pursuant to the

Separation Agreement as described in Item 5.02 above.  A copy of the press release is furnished as Exhibit 99.2 to this Current Report on Form 8-K and is
incorporated by reference herein.
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Item 9.01.             Financial Statements and Exhibits.
 
(d)     Exhibits
 
Exhibit Number

 
Description

   
2.1

 

Asset Purchase Agreement, dated September 17, 2014, by and between EMCORE Corporation and Photon Acquisition
Corporation

   
3.1

 

Certificate of Amendment of Restated Certificate of Incorporation of EMCORE Corporation, dated September 18, 2014
   

4.1
 

Tax Benefits Preservation Plan, dated September 17, 2014, by and between EMCORE Corporation and American Stock
Transfer & Trust Company, LLC

   
10.1

 

Separation Agreement and General Release, dated September 17, 2014, by and between EMCORE Corporation and Dr. Hong Q.
Hou

   
10.2

 

Retention Letter Agreement, dated September 17, 2014, between EMCORE Corporation and Dr. Hong Q. Hou
   

10.3
 

Retention Letter Agreement, dated September 17, 2014, between EMCORE Corporation and Mark Weinswig
   

10.4
 

Retention Letter Agreement, dated September 17, 2014, between EMCORE Corporation and Monica Van Berkel
   

 



10.5 Retention Letter Agreement, dated September 17, 2014, between EMCORE Corporation and Alfredo Gomez
   

99.1
 

Press Release, dated September 17, 2014, issued by EMCORE Corporation
   

99.2
 

Press Release, dated September 17, 2014, issued by EMCORE Corporation
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SIGNATURE

 
Pursuant to the requirements of the Securities Exchange Act of 1934, the Registrant has duly caused this report to be signed on its behalf by the

undersigned hereunto duly authorized.
 
 

EMCORE CORPORATION
   
   
Dated: September 18, 2014 By: /s/ Mark B. Weinswig
 

Name: Mark B. Weinswig
 

Title: Chief Financial Officer
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ASSET PURCHASE AGREEMENT

 
THIS ASSET PURCHASE AGREEMENT, dated as of September 17, 2014, is entered into by and between EMCORE Corporation, a New

Jersey corporation (“Seller”), and Photon Acquisition Corporation, a Delaware corporation (“Purchaser”).  Seller and Purchaser are each referred to
individually as a “Party” and collectively as the “Parties.”  Capitalized terms used but not otherwise defined herein have the meanings set forth in Section 1.1
herein.

 
WHEREAS, Seller is engaged in, among other things, the Business;
 
WHEREAS, Seller wishes to sell or cause to be sold to Purchaser, and Purchaser wishes to purchase from Seller, all right, title and interest

in and to the Purchased Assets, and in connection therewith Purchaser is willing to assume the Assumed Liabilities, all upon the terms and subject to the
conditions set forth herein;

 
WHEREAS, Seller and its Affiliates also conduct the Seller’s Other Businesses at numerous locations both within and outside the United

States, which businesses and operations are being retained by Seller and its Affiliates or transferred to other third parties and are not being transferred to, or
acquired by, Purchaser;

 
WHEREAS, in connection with the purchase of the Purchased Assets, Purchaser is willing to employ the Business Employees;
 
WHEREAS, Seller’s board of directors has (a) determined that it is in the best interests of Seller and its shareholders to enter into this

Agreement, (b) unanimously approved the execution, delivery and performance by Seller of this Agreement and the consummation of the transactions
contemplated hereby, (c) resolved to recommend that the shareholders of Seller vote in favor of the transactions contemplated hereby, and (d) directed that
such matters be submitted to Seller’s shareholders for their approval;

 
WHEREAS, as an inducement to Seller to enter into this Agreement, concurrently with the execution of this Agreement, The Veritas

Capital Fund IV, L.P. (the “Guarantor”) has delivered to Seller a limited guarantee (the “Guarantee”) in favor of Seller and, pursuant to which, upon the terms
and subject to the conditions contained therein, the Guarantor is guaranteeing certain payment obligations of Purchaser in connection with this Agreement;
and

 
WHEREAS, as an inducement to Purchaser to enter into this Agreement, concurrently with the execution of this Agreement, certain holders

of Common Stock have entered into voting agreements with Purchaser pursuant to which such persons agree, subject to the terms and conditions therein, to
vote their shares of Common Stock to authorize and adopt this Agreement and the transactions contemplated herein (the “Voting Agreement”).

 
NOW, THEREFORE, in consideration of the premises and mutual covenants, agreements and provisions herein contained, and intending to

be legally bound, the parties hereto agree as follows:
 

 
ARTICLE 1

 
DEFINITIONS

 
1.1                               Definitions.  The following terms have the following meanings when used herein:
 

“Action” means any claim, action, lawsuit, arbitration, inquiry, proceeding or investigation by or before any Governmental Authority.
 
“Affiliate” means, with respect to any Person, any other Person directly or indirectly controlling or controlled by, or under direct or indirect

common control with, such Person.  For purposes of this definition, a Person shall be deemed to control another Person if it  possesses the power to direct or
cause the direction of the management policies of a Person, by contract or otherwise.

 
“Agreement” means this Asset Purchase Agreement, including all schedules and exhibits hereto, as it may be amended from time to time in

accordance with its terms.
 
“Ancillary Agreements” means each of (a) the Bill of Sale and Assignment and Assumption Agreement; (b) the Intellectual Property

Transfer and License Agreement; (c) the Pre-Novation Agreement; (d) the Supply Agreement; and (e) the Transition Services Agreement.
 
“Applicable Laws” shall mean all Laws that are applicable to Seller or any of its Subsidiaries.
 
“Bill of Sale and Assignment and Assumption Agreement” means a bill of sale and assignment and assumption agreement, with respect to

certain assets and liabilities of Seller, in substantially the form attached hereto as Exhibit A.
 
“Books, Records and Files” means any studies, reports, records (including shipping and personnel records), books of account, invoices,

Contracts, instruments, surveys, data (including financial, sales, purchasing and operating data), computer data, disks, tapes, marketing plans, customer lists,
supplier lists, correspondence and other documents.

 
“Building 2” means that certain building currently located at 1600 Eubank Blvd. SE, Albuquerque, NM 87123.
 
“Business” means the Photovoltaics business unit of Seller, which consists of the development, manufacture and sale of the Products, as

such business is currently conducted by Seller (subject to any changes permitted in accordance with Section 7.3).
 
“Business Day” means any day that is not a Saturday, a Sunday or other day on which banks are required or authorized by Law to be closed

in the City of New York.
 



“Claim Notice” means written notification of a Third-Party Claim, specifying the nature of and basis for such Third-Party Claim, together
with the amount or, if not then reasonably determinable, the estimated amount, determined in good faith, of the Loss arising
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from such Third-Party Claim, and such other information as the Indemnifying Party shall reasonably request.
 

“Clevenger Retention Agreement” means the Retention Award letter agreement between Brad Clevenger and Seller, dated as of September
17, 2014.

 
“Code” means the Internal Revenue Code of 1986, as amended.
 
“Collar Amount” means an amount equal to $1,000,000.
 
“Compensation and Benefit Plans” means “employee benefit plan” (within the meaning of Section 3(3) of ERISA), including

multiemployer plans within the meaning of Section 3(37) of ERISA and each bonus, incentive, deferred compensation, pension, retirement, profit-sharing,
thrift, savings, employee stock ownership, stock bonus, stock purchase, restricted stock, restricted stock unit, stock option, employment, termination,
severance, stay bonus, change-in-control, transaction bonus, fringe benefit, retention, employee loan, compensation, welfare, medical, health or other plan,
agreement, policy or arrangement, other than those maintained exclusively pursuant to applicable Law.

 
“Competition Law” means any Law that prohibits, restricts or regulates actions having the purpose or effect of monopolization or restraint

of trade or lessening of competition through merger or acquisition.
 
“Confidential Information” means all trade secrets and other confidential and/or proprietary information of a Person, including information

contained in or derived from reports, investigations, research, work in progress, codes, marketing and sales programs, financial projections, cost summaries,
pricing formulas, contract analyses, financial information, projections, confidential filings with any state or federal agency, and all other confidential
concepts, methods of doing business, ideas, materials or information prepared or performed for, by or on behalf of such Person by its employees, officers,
directors, agents, representatives, or consultants.

 
“Consent” means any consent, approval, authorization, waiver, permit, grant, agreement, certificate, exemption, order, registration,

declaration, filing, notice of, with or to any Person or under any Law, in each case required to permit the consummation of the transactions contemplated by
this Agreement.

 
“Contract” means any loan or credit agreement, bond, debenture, note, mortgage, indenture, lease, supply agreement, license agreement,

development agreement or other contract, agreement, obligation, commitment or instrument that is legally binding, including all amendments thereto, in each
case, whether written or oral.

 
“Credit and Security Agreement” means that certain Credit and Security Agreement, dated November 11, 2010, as amended, by and

between Seller and Wells Fargo.
 
“Current Assets” means all Purchased Assets that would be reflected as current assets on a consolidated balance sheet of Seller determined

in accordance with Seller’s accounting practices, applied on a basis consistent with the preparation of the Statement of Net
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Working Capital attached hereto as Exhibit B, which shall exclude the Sumitomo TSA Pre-Closing Accounts Receivable.
 

“Current Liabilities” means all Assumed Liabilities that would be reflected as current liabilities on a consolidated balance sheet of Seller
determined in accordance with Seller’s accounting practices, applied on a basis consistent with the preparation of the Statement of Net Working Capital
attached hereto as Exhibit B, which shall (i) exclude the Transferred Employee Accrual, (ii) include any accrued and unpaid paid time off in respect of
Transferred Employees, and (iii) include all compensation due under Seller’s Fiscal Year 2014 Bonus Plan to the extent not paid as of the Closing.

 
“Customs Laws” means all applicable U.S. and non-U.S. customs Laws and regulations.
 
“Debt Financing Sources” means those agents, arrangers, lenders and other Persons that have committed to provide or otherwise entered

into agreements in connection with the Debt Financing in connection with the transactions contemplated hereby (including the lead arranger or arranger or
any of the Lenders) and any joinder agreements or credit agreements (or other definitive documentation) relating thereto, together with their respective
Affiliates and their and their respective Affiliates’ officers, directors, partners, members, employees, controlling persons, agents, trustees, administrators,
managers, advisors and representatives and their respective successors and assigns.

 
“Encumbrance” means any lien, pledge, hypothecation, charge, mortgage, security interest or other encumbrance.
 
“Environmental Claim” means any complaint, accusation, allegation, notice of violation, Action, claim, lien, demand, abatement, judgment

or other Order or directive (conditional or otherwise) by any Governmental Authority or any other Person arising out of, based on or resulting from: (a) the
presence, management, manufacture, use, labelling, containment, storage, transportation, processing, production, disposal, recycling, Release or threatened
Release of, or exposure to, any Hazardous Substances; or (b) any non-compliance with any Environmental Law or term or condition of any Environmental
Permit.

 
“Environmental Law” means any Law, common law, directive, judgments, orders (judicial or administrative), decrees, injunction, arbitral

decisions or determinations or writs of any Governmental Authority related to (i) human health and safety (as such matters relate to Hazardous Substances)
and the protection, investigation or restoration of the environment or natural resources; or (ii) the handling, use, storage, recycling, treatment, generation,
transportation, processing, labeling, production , disposal, Release or threatened Release of any Hazardous Substances.



 
“Environmental Liabilities” means all Liabilities (including Liabilities for the costs of any enforcement proceeding, Remedial Action,

governmental response, natural resource damages, property damages, personal injuries, medical monitoring, penalties, contribution, indemnification and
injunctive relief) arising or resulting from or based upon (a) the presence, use, handling, storage, disposal, Release or threatened Release of, or exposure to,
any Hazardous
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Substance or (b) the compliance or alleged non-compliance with or violation of any Environmental Law or term or condition of any Environmental Permit.
 

“Environmental Permit” means any Permit required under or issued, granted, given, authorized by or made pursuant to Environmental Law.
 
“ERISA” means the Employee Retirement Income Security Act of 1974, as amended, and the applicable rules and regulations promulgated

thereunder.
 
“Export Controls and Economic Sanctions Laws” shall mean laws, regulations and orders regulating the export, reexport, transfer,

disclosure or provision of commodities, software, technology, defense articles or defense services, or imposing trade control sanctions or restrictions on
countries, individuals or entities including, without limitation: the Export Administration Act of 1979 (Public Law 96-72, as amended); the Export
Administration Regulations (“EAR,” 15 C.F.R. Parts 730-774); the International Emergency Economic Powers Act (“IEEPA,” Public Law 95-223); the
Trading with the Enemy Act (“TWEA,” 50 U.S.C. App. §§ 1-44); the Arms Export Control Act (“AECA,” Public Law 90-629); the International Traffic in
Arms Regulations (“ITAR,” 22 C.F.R. Parts 120-130); export and import laws and regulations administered by the Bureau of Alcohol, Tobacco, Firearms and
Explosives (27 C.F.R. Chapter II); the Foreign Trade Regulations (“FTR,” 15 C.F.R. Part 30); regulations, orders and restrictions administered by the U.S.
Department of the Treasury, Office of Foreign Assets Control (“OFAC,” 31 C.F.R. Part 500 et seq.); and any other export controls and economic sanctions
laws, regulations and orders administered by an agency of the U.S. Government, or by any other jurisdictions to the extent applicable and to the extent
compliance with such laws and regulations is not prohibited or penalized by applicable U.S. law.

 
“FAR” shall mean the Federal Acquisition Regulation, as issued under the authority of the Officer of Federal Procurement Policy Act, 41

U.S.C. § 1101 et seq.
 
“Financial Support Arrangements” means any liabilities or obligations, contingent or otherwise, of a Person in respect of any indebtedness,

obligation or liability (including assumed indebtedness, obligations or liabilities) of another Person, including remaining obligations or liabilities associated
with indebtedness, obligations or liabilities that are assigned, transferred or otherwise delegated to another Person, if any, letters of credit and standby letters
of credit (including any related reimbursement or indemnity agreements), direct or indirect guarantees, endorsements (except for collection or deposit in the
ordinary course of business), notes co-made or discounted, recourse agreements, take-or-pay agreements, keep-well agreements, agreements to purchase or
repurchase such indebtedness, obligation or liability or any security therefor or to provide funds for the payment or discharge thereof, agreements to maintain
solvency, assets, level of income or other financial condition, agreements to make payment other than for value received and any other financial
accommodations.

 
“GAAP” means United States generally accepted accounting principles as in effect from time to time.
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“Governmental Authority” means any United States federal, state or local or any non-United States governmental, regulatory or

administrative authority, agency, instrumentality or commission or any court, tribunal, or judicial or arbitral body.
 
“Government Bid” means any quotation, bid or proposal which, if accepted or awarded, would lead to a Government Contract.
 
“Government Contract” means any prime contract, subcontract, teaming agreement or arrangement, joint venture, basic ordering agreement,

letter contract, purchase order, delivery order, task order, change order, option or other contractual arrangement between Seller or any of its Subsidiaries, on
the one hand, and either (a) any Governmental Authority, (b) any prime contractor of any Governmental Authority or (c) any subcontractor with respect to
any contract described in clauses (a) or (b) of this definition, where the ultimate customer is a Governmental Authority, on the other hand, that has not been
closed by the Governmental Authority, such prime contractor or such subcontractor, as appropriate, and/or remains subject to audit; provided, that the term
“Government Contract” shall not include any Contract that primarily relates to Seller’s Other Businesses.

 
“Governmental Order” means any order, writ, judgment, injunction, decree, stipulation, determination or award entered by or with any

Governmental Authority.
 
“Hazardous Substances” means any hazardous or toxic substance, material or waste which is regulated, listed or identified by any

Governmental Authority as a “hazardous waste,” “hazardous material,” “hazardous substance,” “extremely hazardous substance,” “restricted hazardous
waste,” “contaminant,” “pollutant,” “toxic waste” or “toxic substance” under any provision of Environmental Law, and includes, but is not limited to,
petroleum, petroleum products (including, without limitation, crude oil and any fraction thereof, any petrochemical or petroleum distillates or by-products),
asbestos, asbestos-containing materials, ionizing and non-iodizing radioactive materials and substances (including naturally occurring radioactive materials),
and polychlorinated biphenyls.

 
“HSR Act” means the Hart-Scott-Rodino Antitrust Improvements Act of 1976.
 
“Indemnified Party” means any Person asserting a claim for indemnification under any provision of Article 12.
 
“Indemnifying Party” means any Person against whom a claim for indemnification is being asserted under any provision of Article 12.
 
“Indemnity Notice” means written notification pursuant to Section 12.6(b) of a claim for indemnity under Article 12 by an Indemnified

Party, specifying the nature of and basis for such claim, together with the amount or, if not then reasonably determinable, the estimated amount, determined in



good faith, of the Losses arising from such claim.
 
“Intellectual Property” means all intellectual property rights, whether protected, created or arising under the laws of the United States or any

other jurisdiction or under any international convention, including all (i) patents and patent applications, including all continuations, divisionals,
continuations-in-part, and provisionals and patents issuing on any of
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the foregoing, and all reissues, reexaminations, substitutions, renewals, extensions and related priority rights of any of the foregoing (collectively, “Patents”),
(ii) trademarks, service marks, trade names, trade dress, logos, corporate names and other source or business identifiers, together with the goodwill associated
with any of the foregoing, and all applications, registrations, renewals and extensions of any of the foregoing (collectively, “Trademarks”), (iii) Internet
domain names, (iv) copyrights, works of authorship (including, without limitation, software) and moral rights, and all registrations, applications, renewals,
extensions and reversions of any of the foregoing, (v) mask works and mask sets, and all applications and registrations of any of the foregoing, and (vi)
confidential and proprietary information, trade secrets, technology, know-how, databases, inventions, formulas, processes, developments and research, in each
case excluding any rights in respect of any of the foregoing that comprise or are protected by Patents.
 

“Intellectual Property Transfer and License Agreement” means the intellectual property transfer and license agreement entered into between
Seller and Purchaser to, among other things, transfer the Purchased Business Intellectual Property and Purchased Business Technology to Purchaser, in
substantially the form attached hereto as Exhibit C.

 
“Intervening Event” shall mean any event, change, effect, development, condition or occurrence that (a) does not relate to an Alternative

Transaction Proposal or Purchaser or any of its Affiliates, and (b) is not known and was not reasonably foreseeable to the board of directors of Seller as of the
date hereof.

 
“IRS” means the United States Internal Revenue Service.
 
“IT Systems” means all electronic data processing, information, recordkeeping, communications, telecommunications, account

management, inventory management and other computer systems, servers, network equipment and other hardware and Internet websites (but not the content
of any Internet websites) used and controlled by or on behalf of Seller.

 
“Knowledge” means, when used in connection with Seller with respect to any matter in question, the actual knowledge, after due inquiry, of

those Persons listed on Schedule 1.1(a) of the Seller Disclosure Schedule and, when used in connection with Purchaser with respect to any matter in question,
the actual knowledge, after due inquiry, of Jeffrey P. Kelly and Hugh D. Evans.

 
“Law” means any United States federal, state, local or foreign statute, law, ordinance, regulation, rule, code, decree, order, injunction, other

requirement or rule of law of any Governmental Authority.
 
“Leased Business Real Property” means all the Real Property that (a) is used in the Business and (b) is leased by Seller or any Affiliate of

Seller as tenant or ground lessee.
 
“Liabilities” means any and all debts, liabilities and obligations, whether accrued or fixed, absolute or contingent, matured or unmatured or

determined or determinable, including those arising under any Law, Action or Governmental Order and those arising under any Contract (but excluding any
future performance obligations under any such Contracts).
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“Marketing Period” means the period of sixty (60) consecutive days beginning on the date hereof.
 
“Material Adverse Effect” means any change, event, occurrence or effect that (a) is materially adverse to the Purchased Assets or the

business, condition (financial or otherwise) or results of operations of the Business, taken as a whole or (b) would have a material adverse effect on the
consummation of the transactions contemplated hereby; provided, however, that, solely for the purposes of clause (a), none of the following shall be deemed
(either alone or in combination) to constitute, and none of the following shall be taken into account in determining whether there has been, a Material Adverse
Effect: (i) any adverse change attributable to the execution of this Agreement, the disclosure or consummation of the transactions contemplated by this
Agreement or any of the Ancillary Agreements or the business or activities in which Purchaser or its Affiliates are, or are proposed to be, engaged, or the
identity of Purchaser or its Affiliates as Purchaser of the Business, including the loss or departure of Business Employees, or other service providers of the
Business, or the termination, reduction (or potential reduction) or any other adverse development (or potential adverse development) in the Business’s
relationship with any of its customers, suppliers, distributors or other business partners, in each case, solely to the extent proximately caused by the
announcement or pendency of this Agreement (provided that this clause (i) shall not apply for purposes of Section 5.2); (ii) any change, effect, event,
occurrence, state of facts or development (x) in the domestic or international financial, credit, securities or commodities markets, or domestic or international
economic, regulatory or political conditions in general (including embargoes and other similar trade sanctions or penalties) or (y) in the industries and markets
in which the Business operates in general; (iii) fluctuations in sales and earnings or failure of the Business to meet internal or published sales, earnings or
other financial or non-financial projections and estimates (but with respect to any such fluctuation or failure, not the underlying causes thereof); (iv) acts of
war or terrorism (or the escalation of the foregoing) or natural disasters or other force majeure events; (v) changes in any Law applicable to the Business or
applicable accounting regulations or principles or the interpretation thereof; or (vi) any action expressly required to be taken by Seller or its Subsidiaries
pursuant to this Agreement or any Ancillary Agreement or that is consented to in writing by Purchaser; provided, that any change, event, occurrence,
development, effect, condition, circumstance or matter described in clauses (ii), (iv) or (v) above that disproportionately adversely impacts the Business, taken
as a whole, relative to other similarly situated companies in the industries and geographic locations in which the Business participates may be considered and
taken into account in determining whether there has been a Material Adverse Effect.

 
“Mezzanine Financing Sources” means those agents, arrangers, lenders, financial institutions, funds and other Persons that have committed

to provide or have otherwise entered into agreements in connection with the Mezzanine Financing in connection with the transactions contemplated hereby
(including the lead arranger or arranger or the Mezzanine Lender) and any joinder agreements or purchase agreements (or other definitive documents) relating



thereto, together with their respective Affiliates and their and their respective Affiliates’ officers, directors, partners, members, employees, controlling
persons, agents, trustees, administrators, managers, advisors and representatives and their respective successors and assigns.

 
“Net Working Capital” means, as of any date of determination, Current Assets minus Current Liabilities.
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“Owned Business Real Property” means all the Real Property that (a) is used primarily in the Business and (b) is owned by Seller and its

Affiliates.
 
“Permits” means all permits, licenses, clearances, franchises, approvals, waivers, letters, exemptions, consents, decisions, authorizations,

registrations, certificates, variances and similar rights obtained, or required to be obtained, from any Governmental Authority.
 
“Permitted Encumbrances” means (a) statutory Encumbrances for Taxes not yet due and payable or the amount or validity of which are

being contested in good faith by appropriate proceedings and for which adequate accruals or reserves have been established in accordance with GAAP; (b)
mechanics’, materialmen’s, architects’, carriers’, workers’, repairers’, warehousemen’s, landlords’ and other like statutory Encumbrances arising or incurred
in the ordinary course of business, either securing payments not yet due or that are being contested in good faith by appropriate proceedings; (c) restrictions
under leases, subleases, licenses or occupancy agreements that are Purchased Assets; (d) easements, licenses, covenants, rights-of-way and other similar
restrictions of record, which, in each case, would be disclosed by a current survey, title report or title commitment, or inspection and do not materially impair
the use of the applicable property in the ordinary course of business or the value of the applicable property; (e) (i) zoning, building codes and other land use
laws and (ii) Encumbrances that have been placed by any developer, landlord or other third party on property over which Seller has easement rights and
subordination or similar agreements relating thereto; (f) deposits or pledges made in connection with, or to secure payment of, worker’s compensation,
unemployment insurance, old age pension programs mandated under applicable Law or other social security; (g) restrictions on the transfer of securities
arising under federal and state securities Law; (h) Encumbrances arising under equipment leases with third parties entered into in the ordinary course of
business and any obligations under any Business Contracts; (i) Encumbrances securing or created by or in respect of any of the Assumed Liabilities; (j)
Encumbrances affecting the fee interest of the real property located at Lots 1-2, Block 4 in the Sandia Research Park Subdivision solely relating to the
Indenture dated as of June 1, 1998, entered into by and among the City of Albuquerque, New Mexico, Emcore IRB Company, Inc. and Norwest Bank New
Mexico, National Association; (k) such Encumbrances as do not, individually and in the aggregate, materially detract from the value of the Purchased Assets
(taken as a whole) or materially impair the present use of the Purchased Assets (taken as a whole); (l) outbound licenses and other agreements related to
Intellectual Property that are not intended to secure an obligation; (m) obligations to accept inventory returns in the ordinary course; and (n) Encumbrances
securing indebtedness of Seller that will be repaid or otherwise discharged at Closing as identified on Schedule 1.1(b) of the Seller Disclosure Schedule.

 
“Person” means any individual, corporation, partnership, limited partnership, joint venture, limited liability company, trust or

unincorporated organization or Governmental Authority or any other entity.
 
“Post-Closing Tax Period” means any taxable period (or portion thereof) commencing after the Closing Date, including such portion of any

Straddle Period commencing after the Closing Date.
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“Pre-Closing Tax Period” means any taxable period (or portion thereof) ending on or prior to the Closing Date, including such portion of

any Straddle Period ending on or prior to the Closing Date.
 
“Pre-Novation Agreement” means the agreement entered into between Seller and Purchaser in substantially the form attached hereto as

Exhibit D.
 
“Products” means (1) solar cells, Coverglass Interconnected Cells (CICs), complete solar panels and various derivatives, components and

sub-components thereof for satellite and spacecraft power applications; (2) solar cells and various integrated products for terrestrial, military mobile and
unmanned aerial vehicle power applications; and (3) research, development, engineering and design services for photovoltaic power applications.

 
“R&W Insurance Policy” means the representations and warranties insurance policy purchased by and issued to Purchaser in respect of this

Agreement.
 
“Real Property” means all land, buildings and other structures, facilities or improvements located thereon and all easements, licenses, rights

and appurtenances relating to the foregoing.
 
“Reference Net Working Capital” means $16,500,000.
 
“Registered IP” means all issued Patents, pending Patent applications, registered Trademarks, pending applications for registration of

Trademarks, registered copyrights, pending applications for registration of copyrights, registered mask works, pending applications for registration of mask
works and Internet domain names owned, filed or applied for by Seller and used primarily in the Business.

 
“Release” means the spilling, leaking, pumping, pouring, emitting, emptying, discharging, injecting, storing, escaping, leaching, dumping,

discarding, burying, abandoning or disposing (including the abandonment or discarding of barrels, containers and other closed receptacles) into the indoor or
outdoor environment.

 
“Remedial Action” means all actions, including, without limitation, any capital expenditures, required or voluntarily taken to (i) clean up

remove, treat, or in any other way address any Hazardous Substance; (ii) prevent the Release or threatened Release, or minimize the further Release, of any
Hazardous Substance so it does not migrate or endanger or threaten to endanger public health or welfare or the indoor or outdoor environment; (iii) perform
pre-remedial studies and investigations or post-remedial monitoring and care; or (iv) correct or otherwise address any noncompliance with Environmental
Law and Environmental Permit.

 



“Representative” means, with respect to any Person, any and all directors, officers, employees, consultants, financial advisors, counsel,
accountants and other agents of such person.

 
“Schedules” means the schedules attached hereto.
 
“SEC” means the Securities and Exchange Commission.
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“Seller Disclosure Schedule” means the Schedules of Seller delivered to Purchaser as of the date hereof.
 
“Seller ERISA Affiliate” means any trade or business that together with Seller, would be treated as a single employer for purposes of

Section 4001(b) of ERISA.
 
“Seller’s Other Businesses” means all businesses conducted prior to the Closing by Seller and its Affiliates, in each case that are not

included in the Business.  Seller’s Other Businesses also includes the activities of Seller’s corporate department, administrative departments and other support
functions.

 
“Solvent” means, when used with respect to any Person, that, as of any date of determination (i) the sum of such Person’s debts is not

greater than the Person’s property, at a fair valuation, (ii) the present fair salable value of the Person’s assets will not be less than the amount required to pay
its probable liabilities on its existing debts (including contingent liabilities) as such debts become absolute and matured, (iii) such Person will not have
unreasonably small capital with which to conduct any business or transaction in which it is engaged or is proposed to be engaged, and (iv) such Person does
not intend to, and does not believe it will, incur debts beyond its ability to pay as such debts mature.  For purposes of this definition, “not have an
unreasonably small amount of capital for the operation of the businesses in which it is engaged or proposed to be engaged” and “pay its probable liabilities on
its existing debts (including contingent liabilities) as such debts become absolute and matured” means that such Person will be able to generate enough cash
from operations, asset dispositions or financing, or a combination thereof, to meet its probable obligations as they become due.

 
“Straddle Period” means any taxable period beginning before the Closing Date and ending after the Closing Date.
 
“Subsidiary” when used with respect to any party, means any corporation, limited liability company, partnership, association, trust or other

entity of which securities or other ownership interests representing fifty percent (50%) or more of the equity or fifty percent (50%) or more of the ordinary
voting power (or, in the case of a partnership, fifty percent (50%) or more of the general partnership interests) are, as of such date, owned by such party or one
or more Subsidiaries of such party or by such party and one or more Subsidiaries of such party; provided, however, that for the purposes of Section 7.4, the
references to “fifty percent (50%) or more” shall be deemed to be references to “more than fifty percent (50%).”

 
“Sumitomo TSA Pre-Closing Accounts Receivable” means the accounts receivable payable to Seller pursuant to the Sumitomo TSA

accruing for services provided prior to Closing.
 
“Supply Agreement” means the supply agreement entered into between Seller and Purchaser in substantially the form attached hereto as

Exhibit E.
 
“Tangible Personal Property” means all office equipment, machinery, equipment, supplies, vehicles, tools, spare parts, production supplies,

furniture and fixtures and other items of tangible personal property (other than Inventory) owned by Seller and used primarily in connection with the
ownership, maintenance or operation of the Business.

 
11

 
“Tax” or “Taxes” means any federal, state, local or foreign taxes, charges, fees, duties, tariffs, levies, or other assessments imposed by any

Governmental Authority, including income, gross receipts, net proceeds, ad valorem, turnover, real property, personal property, sales, use, franchise, excise,
value added, goods and services, license, payroll, unemployment, environmental, customs duties, capital stock, disability, stamp, user, transfer, fuel, excess
profits, occupational and interest equalization, windfall profits, alternative or add-on minimum, estimated, registration, withholding, social security (or
similar), or other tax of any kind whatsoever, whether computed on a separate or consolidated, unitary or combined basis or in any other manner, including
any interest, penalty, or addition thereto, whether disputed or not.

 
“Tax Return” means any return, report, declaration, election, estimate, information statement, claim for refund and return, or other

document (including any related or supporting information and any amendment to any of the foregoing) filed or required to be filed with any taxing authority
with respect to Taxes.

 
“Technology” means all software, information, designs, circuit block libraries, formulae, algorithms, procedures, methods, techniques,

ideas, know-how, research and development, technical data, programs, subroutines, tools, materials, specifications, processes, inventions (whether patentable
or unpatentable and whether or not reduced to practice), apparatus, creations, improvements and other similar materials, and all recordings, graphs, drawings,
reports, analyses and other writings, and other tangible embodiments of any of the foregoing, in any form whether or not specifically listed herein.

 
“Transferred Employee Accrual” means all unpaid gross salaries and wages (the “Outstanding Base Pay”) and Seller’s 401(k) plan

matching obligations with respect to the Outstanding Base Pay (whether accrued on or following the Closing Date) incurred in the ordinary course of business
and amounts in respect of Seller’s employee stock purchase plan that will be refunded to Transferred Employees in accordance with the terms of Seller’s
employee stock purchase plan, in each case, that are accrued as of the Closing in respect of Transferred Employees and paid by Seller immediately prior to, at
or following the Closing.

 
“United States” means the United States of America and its territories and possessions (other than Puerto Rico).
 

1.2                               Glossary of Defined Terms.  The following terms have the meanings set forth in the Sections set forth below:
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Definition

 
Section

   
$

 

1.3(e)
Acceptable Confidentiality Agreement

 

7.4(b)
Accounting Firm

 

3.2(a)(ii)
Accounts Receivable

 

2.1(c)
Allocation

 

3.5(a)
Alternative Financing

 

7.18(c)
Alternative Transaction Proposal

 

7.4(h)
Anti-Corruption Laws

 

5.22(a)
Assets Lists

 

2.1(k)
Assigned Contracts

 

2.1(b)
Assumed Liabilities

 

2.3
Bulk Sale Notice

 

7.23(a)
Business Employee

 

8.1(a)(i)
Business Employee Equity Awards

 

8.6
Business Proprietary Information

 

7.5(d)
Closing

 

4.1
Closing Date

 

4.1
Closing Transferred Employee Accrual

 

3.3(a)
Closing Working Capital

 

3.2(a)(i)
Code Section 338(h)(10) Election

 

7.21
Common Stock

 

5.1(c)
Competitive Activity

 

7.15
Confidentiality Agreement

 

7.5(b)
Conveyance Taxes

 

9.5
day

 

1.3(d)
DC Employees

 

8.3(a)
DDTC

 

7.6(f)
Debt Financing

 

6.7
Debt Financing Commitment

 

6.7
Demand Letter

 

7.23(b)
Dispute Notice

 

3.2(a)(ii)
Division

 

7.23(a)
Division Escrow

 

7.23(b)
dollars

 

1.3(e)
Employee Benefit Plans

 

5.13(a)
Equity Financing

 

6.7
Equity Financing Commitments

 

6.7
Escrow Account

 

7.25
Escrow Agreement

 

7.23(b)
Excluded Assets

 

2.2
Excluded Contracts

 

2.2(b)
Excluded Liabilities

 

2.4
Final Net Working Capital

 

3.2(a)(ii)
Final Purchase Price

 

3.4
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Final Transferred Employee Accrual

 

3.3(b)
Financial Statements

 

5.4
Financing

 

6.7
Financing Commitments

 

6.7
Government Official

 

5.22(a)(i)
Guarantee

 

Recitals
Guarantor

 

Recitals
Interim Financial Statements

 

7.17
Items

 

5.21(a)
Key Customers

 

5.19
Key Suppliers

 

5.20
Lenders

 

6.7
Losses

 

12.2
Material Contracts

 

5.9(a)
Medical Claims Amount

 

7.26
Mezzanine Financing

 

6.7
Mezzanine Financing Commitment

 

6.7
Mezzanine Lender

 

6.7
month

 

1.3(d)
Notice of Seller Adverse Recommendation Change

 

7.4(f)
 



Outside Date 11.1(b)
Outstanding Base Pay

 

1.1
Parties

 

Preamble
Party

 

Preamble
Periodic Taxes

 

9.1
Plan Account Transfer

 

8.3(b)
Post-Closing Periodic Tax Period

 

9.1
Pre-Closing New Mexico Tax Claims

 

9.6
Pre-Closing Periodic Tax Period

 

9.1
Preliminary Purchase Price

 

3.1
Proposed Net Working Capital Statement

 

3.2(a)(i)
Proposed Transferred Employee Accrual Statement

 

3.3(a)
Proxy Statement

 

7.2
Purchased Assets

 

2.1
Purchased Business Intellectual Property

 

2.1(d)
Purchased Business Technology

 

2.1(d)
Purchased Subsidiaries

 

2.1(h)
Purchased Subsidiaries Equity Interests

 

5.1(d)
Purchaser

 

Preamble
Purchaser Claims

 

7.16(a)
Purchaser DC Plans

 

8.3(a)
Purchaser Expenses

 

11.3(a)
Purchaser FSA Plan

 

8.2(e)
Purchaser Indemnified Party

 

12.3
Purchaser Party

 

11.3(a)(iii)
Purchaser Termination Fee

 

11.3(b)
Recent Balance Sheet Date

 

5.4
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Reinstated Recommendation

 

7.1
Retained Marks

 

7.9
Review Period

 

3.2(a)(ii)
Revised Transaction Proposal

 

7.4(f)
Section 338 Forms

 

7.21
Seller

 

Preamble
Seller Acquisition Agreement

 

7.4(d)
Seller Adverse Recommendation Change

 

7.4(d)
Seller Board Recommendation

 

5.1(b)
Seller DC Plans

 

8.3(a)
Seller FSA Plan

 

8.2(e)
Seller Indemnified Parties

 

12.2
Seller Insurance Policies

 

7.16(a)
Seller Party

 

11.3(a)(iii)
Seller Shareholder Approval

 

5.1(c)
Seller Shareholder Meeting

 

5.1(c)
Seller Surviving Reps

 

12.1
Seller Termination Fee

 

11.3(a)(iii)
Subsequent Transaction

 

7.25
Sumitomo TSA

 

2.2(k)
Superior Proposal

 

7.4(i)
Survival Date

 

12.1
Surviving Reps

 

12.1
Third-Party Claim

 

12.6(a)
Transferred Employee

 

8.1(a)(ii)
Transferred Employee Accrual Dispute Notice

 

3.3(b)
Transferred Employee Accrual Review Period

 

3.3(b)
Transition Services Agreement

 

7.10
Voting Agreement

 

Recitals
week

 

1.3(d)
Wells Fargo

 

10.1(d)
 

1.3                               Interpretation.  Unless otherwise required by the context in which any term appears:
 

(a)                                 The singular shall include the plural, the plural shall include the singular, and the masculine shall include the feminine and neuter.
 
(b)                                 References to “Articles,” “Sections,” “Schedules” or “Exhibits” shall be to articles, sections, schedules or exhibits, respectively, of

or to this Agreement, and references to “paragraphs” or “clauses” shall be to separate paragraphs or clauses of the section or subsection in which the reference
occurs.

 
(c)                                  The words “herein,” “hereof,” “herewith” and “hereunder” and words of similar import shall refer to this Agreement as a whole

and not to any particular section or
 

15



 
subsection of this Agreement, the words “include,” “includes” or “including” shall mean “including, without limitation” and the word “or” shall not be
exclusive.

 
(d)                                 The term “day” shall mean a calendar day, commencing at 12:00 a.m. (prevailing Pacific time).  The term “week” shall mean any

seven consecutive day period commencing on a Sunday, and the term “month” shall mean a calendar month; provided that when a period measured in months
commences on a date other than the first (1st) day of a month, the period shall run from the date on which it commences to the corresponding date in the next
month and, as appropriate, to succeeding months thereafter.  Whenever an event is to be performed or a payment is to be made by a particular date and the
date in question falls on a day which is not a Business Day, the event shall be performed, or the payment shall be made, on the next succeeding Business Day;
provided, however, that all calculations shall be made regardless of whether any given day is a Business Day and whether or not any given period ends on a
Business Day.

 
(e)                                  All references to “dollars” or “$” shall be deemed references to the lawful money of the United States of America. References in

this Agreement to dollar amount thresholds, deductibles or baskets shall not be deemed to be evidence of a Material Adverse Effect or materiality.
 
(f)                                   All references to “made available to Purchaser” means made available to Purchaser in Seller’s virtual data room at least one

Business Day prior to execution of this Agreement or delivered to Purchaser or its Representatives via electronic mail prior to execution of this Agreement.
 
(g)                                  All references to a particular entity shall include such entity’s successors and permitted assigns unless otherwise specifically

provided herein.
 
(h)                                 All references herein to any Law or to any Contract or other agreement shall be to such Law, Contract or other agreement as

amended, supplemented or modified from time to time unless otherwise specifically provided herein; so long as, in the case of Contracts, such amendments,
supplements or modifications after the date hereof are not prohibited by the terms of this Agreement.

 
(i)                                     The Parties have participated jointly in the negotiation and drafting of this Agreement.  In the event of an ambiguity or question of

intent or interpretation arises, this Agreement shall be construed as if drafted jointly by the Parties and no presumption or burden of proof shall arise favoring
or disfavoring any Party by virtue of the authorship of any provisions of this Agreement.  The language in all parts of this Agreement shall be construed, in all
cases, according to its fair meaning.

 
ARTICLE 2

 
PURCHASE AND SALE

 
2.1                               Purchase and Sale of the Purchased Assets.  Subject to the terms and conditions set forth herein, at the Closing, Seller shall sell, assign,

transfer, convey and deliver to Purchaser, and Purchaser shall purchase from Seller, free and clear of any Encumbrances other than the
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Permitted Encumbrances, all of Seller’s right, title and interest in, to and under all of the assets, properties and rights of every kind and nature, whether real,
personal or mixed, tangible or intangible (including goodwill), wherever located and whether now existing or hereafter acquired (other than the Excluded
Assets), which primarily relate to, or are used or held for use primarily in connection with, the Business (collectively, the “Purchased Assets”), consisting of
the following:
 

(a)                                 all inventory used primarily in connection with the Business, including those finished goods, raw materials, work in progress,
packaging, supplies, parts and other inventories listed on Schedule 2.1(a) of the Seller Disclosure Schedule;

 
(b)                                 all Contracts primarily related to the Business, including all Government Contracts and all Government Bids listed on Schedule

5.10(a) of the Seller Disclosure Schedule and those Contracts listed on Schedule 2.1(b) of the Seller Disclosure Schedule (collectively, the “Assigned
Contracts”);

 
(c)                                  all accounts or notes receivable held by Seller, and any security, claim, remedy or other right primarily related to any of the

Purchased Assets, including those listed on Schedule 2.1(c) of the Seller Disclosure Schedule (“Accounts Receivable”);
 
(d)                                 Intellectual Property that is owned by Seller and used primarily in connection with the Business (the “Purchased Business

Intellectual Property”) and Technology that is owned by Seller and used primarily in connection with the Business (the “Purchased Business Technology”),
including those listed on Schedule 2.1(d) of the Seller Disclosure Schedule, and in each case, all associated goodwill, including all rights thereunder, remedies
against infringement and rights to protection of interests therein under the Laws of all jurisdictions;

 
(e)                                  all furniture, fixtures, equipment, machinery, tools, office equipment, supplies, computers, telephones and other Tangible Personal

Property used primarily in connection with the Business, including those listed on Schedule 2.1(e) of the Seller Disclosure Schedule;
 
(f)                                   to the extent transferable and required to operate the Business, all Permits, which are held by Seller and required for the conduct of

the Business as currently conducted or for the ownership and use of the Purchased Assets, as listed on Schedule 2.1(f) of the Seller Disclosure Schedule;
 
(g)                                  all prepaid expenses, credits, advance payments, claims, security, refunds, rights of recovery, rights of set-off, rights of

recoupment, deposits, charges, sums and fees (other than prepaid Taxes) primarily related to the Business, including those listed on Schedule 2.1(g) of the
Seller Disclosure Schedule;

 
(h)                                 the equity interests of the entities listed on Schedule 2.1(h) (collectively, the “Purchased Subsidiaries”);
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(i)                                     all of Seller’s rights, to the extent transferable, under warranties, indemnities and all similar rights against third parties to the

extent primarily related to any Purchased Assets, including those listed on Schedule 2.1(i);
 
(j)                                    copies of all Books, Records and Files (other than income and similar Tax Returns and related Books, Records and Files), to the

extent primarily used in, or primarily related to, the Business; provided, however, that Seller may redact any information to the extent primarily used in, or
primarily related to, the Excluded Assets or Seller’s Other Businesses from Books, Records and Files and similar materials conveyed pursuant to this Section
2.1(j); and

 
(k)                                 all goodwill and the going concern value of the Business;
 

provided that, notwithstanding anything in this Agreement to the contrary, the Purchased Assets shall include Seller’s leasehold interest in Building 2.  Seller
and Purchaser shall review, update as necessary and use reasonable best efforts to finalize each section of the Seller Disclosure Schedule referred to in this
Section 2.1 (collectively, the “Assets Lists”) at least three (3) but no more than five (5) Business Days prior to the Closing.
 

2.2                               Excluded Assets.  Notwithstanding the foregoing, the Purchased Assets shall not include the following assets (collectively, the “Excluded
Assets”):

 
(a)                                 Cash and Cash Equivalents;
 
(b)                                 All Contracts to which Seller is a party or by which Seller or any of its properties or assets may be bound that are not primarily

related to the Business (the “Excluded Contracts”);
 
(c)                                  the corporate seals, organizational documents, minute books, stock books, Tax Returns, books of account or other records having

to do with the corporate organization of Seller;
 
(d)                                 except as otherwise provided in Article 8 or as set forth on Schedule 2.1(b) and Schedule 5.9(a)(i) of the Seller Disclosure

Schedule, all Employee Benefit Plans and assets attributable thereto;
 
(e)                                  the assets, properties and rights specifically set forth on Schedule 2.2(e) of the Seller Disclosure Schedule;
 
(f)                                   the rights which accrue or will accrue to Seller under this Agreement, the Ancillary Agreements and the transactions contemplated

thereby;
 
(g)                                  all intercompany accounts receivable between Seller and any of its Affiliates, or between any Affiliate of Seller and any other

Affiliate of Seller;
 
(h)                                 except as otherwise provided in Section 7.16, all rights and benefits under the Seller Insurance Policies;
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(i)                                     all rights to any Actions of any nature available to or being pursued by Seller to the extent related to actions or omissions prior to

the Closing, whether arising by way of counterclaim or otherwise, other than those primarily relating to the Business, the Purchased Assets or the Assumed
Liabilities;

 
(j)                                    all interests in and to refunds of Taxes relating to Pre-Closing Tax Periods or the Excluded Assets; and
 
(k)                                 that certain Transition Services Agreement, dated May 7, 2012, by and between Seller and Sumitomo Electric Device Innovations,

U.S.A., Inc. (the “Sumitomo TSA”) and all rights thereunder, including all accounts receivable owed thereunder.
 

2.3                               Assumed Liabilities.  At the Closing, Purchaser shall assume and agree to pay, perform and discharge when due, and indemnify and hold
Seller harmless from and against any and all Losses attributable to, any and all Liabilities of Seller and Seller’s Affiliates to the extent primarily relating to or
arising out of the Business, the Purchased Assets or the Transferred Employees, whenever arising, existing or occurring, other than the Excluded Liabilities
set forth in Section 2.4 below, and including the Liabilities assumed pursuant to Article 8 and Article 9 (collectively, together with all other obligations and
Liabilities of Seller and Seller’s Affiliates assumed by Purchaser, the Ancillary Agreements and the Schedules hereto and thereto, the “Assumed Liabilities”).

 
2.4                               Excluded Liabilities.  At the Closing, Seller or its Affiliates shall retain (or, if necessary, expressly assume), and shall be responsible for

paying, performing and discharging when due, and Purchaser shall not assume or have any responsibility for, any of the following Liabilities (collectively, the
“Excluded Liabilities”):

 
(a)                                 all Liabilities of Seller or any of its Affiliates to the extent relating to or arising out of Seller’s Other Businesses or the Excluded

Assets or otherwise not primarily related to the Business, Purchased Assets or Assumed Liabilities;
 
(b)                                 all Liabilities in respect of the Transferred Employee Accrual;
 
(c)                                  all Liabilities relating to the Employee Benefit Plans, including, for the avoidance of doubt, the Clevenger Retention Agreement,

except as otherwise provided in Article 8;
 
(d)                                 all Liabilities relating to Business Employees who are not Transferred Employees;
 
(e)                                  all pre-Closing Tax Liabilities of Seller and its Affiliates, including those Liabilities retained by Seller pursuant to Article 9;
 



(f)                                   all indebtedness for borrowed money of Seller or any of its Affiliates under any note, bond, credit agreement or similar instrument
with any financial institution, including, without limitation, under the Credit and Security Agreement;
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(g)                                  all intercompany payables and loans between Seller and any of its Affiliates, or between any Affiliate of Seller and any other

Affiliate of Seller;
 
(h)                                 any Liabilities or obligations of Seller under this Agreement or the Ancillary Agreements; and
 
(i)                                     all Liabilities set forth on Schedule 2.4(i) of the Seller Disclosure Schedule.
 

ARTICLE 3
 

PURCHASE PRICE
 

3.1                               Purchase Price. On the terms and subject to the conditions set forth in this Agreement, in consideration of the sale of the Purchased Assets
and the assumption of the Assumed Liabilities, at the Closing Purchaser shall pay to Seller by wire transfer in immediately available funds to a bank account
designated by Seller in writing not fewer than two (2) Business Days prior to the Closing Date an amount in cash equal to $150,000,000 (the “Preliminary
Purchase Price”). The Final Purchase Price is the Preliminary Purchase Price, as it may be adjusted in accordance with Section 3.2.

 
3.2                               Working Capital Adjustment.
 

(a)                                 Preparation of the Final Net Working Capital Statement.
 

(i)                                     As soon as practicable, but no later than ninety (90) days after the Closing Date, Purchaser shall prepare and deliver to
Seller a statement (the “Proposed Net Working Capital Statement”) setting forth Purchaser’s calculation of the Net Working Capital as of immediately prior to
the Closing (the “Closing Working Capital”).

 
(ii)                                  If Seller disagrees with Purchaser’s calculation of Closing Working Capital, Seller shall promptly, but in no event later

than thirty (30) days after receiving the Proposed Net Working Capital Statement (the “Review Period”), deliver to Purchaser written notice describing in
reasonable detail and with appropriate supporting documentation its calculation of the Net Working Capital and its dispute by specifying those items or
amounts as to which Seller disagrees, together with Seller’s determination of such disputed items and amounts (a “Dispute Notice”); provided that Seller shall
be deemed to have agreed with all items and amounts that are not disputed in the Dispute Notice.  If Seller fails to deliver a Dispute Notice within the Review
Period, Seller and Purchaser agree that the Proposed Net Working Capital Statement shall be deemed to set forth the Final Net Working Capital.  If Seller
delivers a Dispute Notice to Purchaser within the Review Period, Purchaser and Seller will use reasonable good faith efforts to resolve the dispute during the
30-day period commencing on the date Seller delivers the Dispute Notice to Purchaser.  If Seller and Purchaser are not able to resolve all disputed items
within such 30-day period, then the items remaining in dispute shall be submitted immediately to McGladrey LLP or, if such firm is unable or unwilling to
serve in such capacity, then such jointly selected independent nationally recognized firm with no existing or former business relationship with any Party
hereto mutually agreeable to Seller and Purchaser (the “Accounting Firm”).  The Accounting Firm shall be given reasonable access to all relevant
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records of Purchaser and Seller to calculate the Closing Working Capital.  If any remaining issues in dispute are submitted to the Accounting Firm for
resolution, each of Seller and Purchaser will be afforded an opportunity to present to the Accounting Firm any material relating to the determination of the
matters in dispute and to discuss such matters with the Accounting Firm.  The Accounting Firm shall act as an expert and not as an arbitrator to calculate,
based solely on the written submissions of Seller, on the one hand, and Purchaser, on the other, and not by independent investigation, the Net Working Capital
and shall be instructed that its calculation (A) must be made in accordance with GAAP applied in accordance with Seller’s accounting practices and on a basis
consistent with the preparation of the Statement of Net Working Capital attached hereto as Exhibit B, and (B) with respect to each item in dispute, must be
within the range of values established for such amount as determined by reference to the value assigned to such amount by Seller in the Dispute Notice and by
Purchaser in the Proposed Net Working Capital Statement.  The Accounting Firm shall submit such calculation to Purchaser and Seller as soon as practicable,
but in any event within thirty (30) days after the remaining issues in dispute are submitted to the Accounting Firm.  The determination by the Accounting
Firm of the Closing Working Capital, as set forth in a written notice delivered to Seller and Purchaser by the Accounting Firm in accordance with this
Agreement absent manifest error will be binding and conclusive on Seller and Purchaser.  Closing Working Capital as finally determined in accordance with
this Section 3.2(a)(ii) is referred to herein as the “Final Net Working Capital.”
 

(iii)                               In the event Seller and Purchaser submit any unresolved objections to an Accounting Firm for resolution as provided in
Section 3.2(a)(ii) above, the fees and expenses of such Accounting Firm will be shared equally between Seller and Purchaser.

 
(iv)                              Purchaser shall make its financial records available to Seller and its accountants and other representatives, and Seller shall

make its financial records available to Purchaser and its accountants and other representatives, in each case, at reasonable times during the period beginning
on the Closing Date and ending on the date of the final determination of Final Net Working Capital pursuant to Section 3.2(a)(ii) above, subject to customary
indemnification and other agreements that may be requested by representatives of the Parties.

 
(b)                                 Net Working Capital Adjustment.
 

(i)                                     If (A) the Final Net Working Capital as determined pursuant to Section 3.2(a)(ii) above equals or exceeds the Reference
Net Working Capital or (B) the Reference Net Working Capital exceeds the Final Net Working Capital, in either case by an amount equal to or less than the
Collar Amount, then, in either case, there shall be no adjustment of the Preliminary Purchase Price pursuant to this Section 3.2(b);

 
(ii)                                  If the Final Net Working Capital as determined pursuant to Section 3.2(a)(ii) above is greater than the Reference Net

Working Capital by more than the Collar Amount or less than the Reference Net Working Capital by more than the Collar Amount, the Preliminary Purchase



Price will be adjusted as follows:
 

(A)                   If the Final Net Working Capital exceeds the Reference Net Working Capital by more than the Collar
Amount, Purchaser shall pay to Seller, by wire transfer of immediately available funds to one or more accounts designated by Seller, the amount
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by which the Final Net Working Capital exceeds the sum of (x) the Reference Net Working Capital plus (y) the Collar Amount; and
 

(B)                   If the Reference Net Working Capital exceeds the Final Net Working Capital by more than the Collar
Amount, Seller shall pay to Purchaser, by wire transfer of immediately available funds to one or more accounts designated by Purchaser, the amount by which
the Reference Net Working Capital exceeds the sum of (x) the Final Net Working Capital plus (y) the Collar Amount.

 
3.3                               Transferred Employee Accrual.
 

(a)                                 As soon as practicable, but no later than ninety (90) days after the Closing Date, Seller shall prepare and deliver to Purchaser a
statement (the “Proposed Transferred Employee Accrual Statement”) setting forth Seller’s calculation of the Transferred Employee Accrual as of immediately
prior to the Closing (the “Closing Transferred Employee Accrual”).

 
(b)                                 If Purchaser disagrees with Seller’s calculation of the Closing Transferred Employee Accrual, Purchaser shall promptly, but in no

event later than thirty (30) days after receiving the Proposed Transferred Employee Accrual Statement (the “Transferred Employee Accrual Review Period”),
deliver to Seller written notice describing in reasonable detail and with appropriate supporting documentation its calculation of the Transferred Employee
Accrual and its dispute by specifying those items or amounts as to which Purchaser disagrees, together with Purchaser’s determination of such disputed items
and amounts (a “Transferred Employee Accrual Dispute Notice”); provided that Purchaser shall be deemed to have agreed with all items and amounts that are
not disputed in the Transferred Employee Accrual Dispute Notice.  If Purchaser fails to deliver a Transferred Employee Accrual Dispute Notice within the
Transferred Employee Accrual Review Period, Purchaser and Seller agree that the Proposed Transferred Employee Accrual Statement shall be deemed to set
forth the Final Transferred Employee Accrual.  If Purchaser delivers a Transferred Employee Accrual Dispute Notice to Seller within the Transferred
Employee Accrual Review Period, Seller and Purchaser will use reasonable good faith efforts to resolve the dispute during the 30-day period commencing on
the date Purchaser delivers the Transferred Employee Accrual Dispute Notice to Seller.  If Purchaser and Seller are not able to resolve all disputed items
within such 30-day period, then the items remaining in dispute shall be submitted immediately to the Accounting Firm.  The Accounting Firm shall be given
reasonable access to all relevant records of Seller and Purchaser to calculate the Closing Transferred Employee Accrual.  If any remaining issues in dispute
are submitted to the Accounting Firm for resolution, each of Purchaser and Seller will be afforded an opportunity to present to the Accounting Firm any
material relating to the determination of the matters in dispute and to discuss such matters with the Accounting Firm.  The Accounting Firm shall act as an
expert and not as an arbitrator to calculate, based solely on the written submissions of Purchaser, on the one hand, and Seller, on the other, and not by
independent investigation, the Transferred Employee Accrual and shall be instructed that its calculation (A) must be made in accordance with GAAP applied
in accordance with Seller’s accounting practices and on a basis consistent with the preparation of the Financial Statements, and (B) with respect to each item
in dispute, must be within the range of values established for such amount as determined by reference to the value assigned to such amount by Purchaser in
the Transferred Employee Accrual Dispute Notice and by Seller in the Proposed Transferred Employee Accrual Statement.
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The Accounting Firm shall submit such calculation to Seller and Purchaser as soon as practicable, but in any event within thirty (30) days after the remaining
issues in dispute are submitted to the Accounting Firm.  The determination by the Accounting Firm of the Closing Transferred Employee Accrual, as set forth
in a written notice delivered to Purchaser and Seller by the Accounting Firm in accordance with this Agreement absent manifest error will be binding and
conclusive on Purchaser and Seller.  The Closing Transferred Employee Accrual as finally determined in accordance with this Section 3.3(b) is referred to
herein as the “Final Transferred Employee Accrual.”  Purchaser shall pay to Seller, by wire transfer of immediately available funds to one or more accounts
designated by Seller, the amount of the Final Transferred Employee Accrual.
 

(c)                                  In the event Seller and Purchaser submit any unresolved objections to an Accounting Firm for resolution as provided in Section
3.3(b) above, the fees and expenses of such Accounting Firm will be shared equally between Seller and Purchaser.

 
(d)                                 Seller shall make its financial records available to Purchaser and its accountants and other representatives, and Purchaser shall

make its financial records available to Seller and its accountants and other representatives, in each case, at reasonable times during the period beginning on
the Closing Date and ending on the date of the final determination of the Final Transferred Employee Accrual pursuant to Section 3.3(b) above, subject to
customary indemnification and other agreements that may be requested by representatives of the Parties.

 
3.4                               Purchase Price Adjustment. The Preliminary Purchase Price shall be adjusted in accordance with the aggregate amount paid (i) to Seller

pursuant to Section 3.2(b)(ii)(A) and/or Section 3.3(b), which amount shall increase the Preliminary Purchase Price, or (ii) to Purchaser pursuant to Section
3.2(b)(ii)(B), which amount shall reduce the Preliminary Purchase Price.  The Preliminary Purchase Price as it may be adjusted pursuant to this Section 3.4 is
referred to herein as the “Final Purchase Price.”

 
3.5                               Purchase Price Allocation.
 

(a)                                 Within thirty (30) Business Days after the later to occur of the determination of the Final Net Working Capital and the Final
Transferred Employee Accrual in accordance with the provisions of Sections 3.2(a) and 3.3, respectively, Purchaser shall provide to Seller an allocation of the
Final Purchase Price among the Purchased Assets (the “Allocation”).  The Allocation shall be prepared by Purchaser in accordance with Section 1060 of the
Code.  Seller shall be entitled to review and comment on such schedule for thirty (30) Business Days, and Purchaser shall consider such comments in good
faith.  Thereafter, Purchaser shall provide Seller with Purchaser’s final allocation schedule.

 
(b)                                 Each of Seller and Purchaser shall (i) be bound by the Allocation for purposes of determining Taxes and (ii) prepare and file, and

cause its Affiliates to prepare and file, its Tax Returns on a basis consistent with the Allocation.  Seller and Purchaser shall not take any position inconsistent



with the Allocation in any Tax Return, in any refund claim, in any litigation, or otherwise unless required by a final determination by an applicable taxing
authority.
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ARTICLE 4

 
CLOSING

 
4.1                               Closing Date.  Subject to the terms and conditions of this Agreement, the sale and purchase of the Purchased Assets and the assumption of

the Assumed Liabilities contemplated by this Agreement shall take place at a closing (the “Closing”) to be held at the offices of Schulte Roth & Zabel LLP,
919 Third Avenue, New York, NY 10022, at 10:00 a.m. local time, on the third (3rd) Business Day following the satisfaction or waiver of each of the
conditions set forth in Article 10 (other than those conditions that by their nature are to be satisfied at the Closing, but subject to the satisfaction or waiver of
those conditions at the Closing) or at such other place, time or date as Seller and Purchaser may mutually agree in writing; provided, however, that if the
Marketing Period has not ended at the time of the satisfaction or waiver (to the extent permitted hereunder) of the last to be satisfied or waived of the
conditions set forth in Article 10 (other than those conditions that by their terms are to be satisfied at the Closing), the Closing shall occur on the earlier of (i)
a Business Day before or during the Marketing Period specified by Purchaser on three (3) Business Days prior written notice to Seller, and (ii) the first
Business Day following the final day of the Marketing Period (subject, in each case, to the satisfaction or waiver (to the extent permitted hereunder) of all of
the conditions set forth in Article 10 (other than those conditions that by their terms are to be satisfied at the Closing, but subject to the satisfaction or waiver
(to the extent permitted hereunder) of such conditions)).  (the day on which the Closing takes place, the “Closing Date”).

 
4.2                               Closing Deliveries by Seller.  At the Closing, Seller shall deliver to Purchaser:
 

(a)                                 a duly executed counterpart of the Bill of Sale and Assignment and Assumption Agreement;
 
(b)                                 a duly executed counterpart of the Intellectual Property Transfer and License Agreement;
 
(c)                                  a duly executed counterpart of the Supply Agreement;
 
(d)                                 a duly executed counterpart of the Transition Services Agreement;
 
(e)                                  a duly executed counterpart of the Pre-Novation Agreement;
 
(f)                                   the certificate required by Section 10.3(a);
 
(g)                                  a duly executed certification that Seller is not a foreign person within the meaning set forth in Treasury Regulation section 1.1445-

2(b)(2); and
 
(h)                                 a duly executed assignment of lease, in customary form, conveying the Leased Business Real Property to Purchaser.
 

4.3                               Closing Deliveries by Purchaser.  At the Closing, Purchaser shall deliver to Seller:
 

(a)                                 the Preliminary Purchase Price pursuant to Section 3.1;
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(b)                                 a duly executed counterpart of the Bill of Sale and Assignment and Assumption Agreement;
 
(c)                                  a duly executed counterpart of the Intellectual Property Transfer and License Agreement;
 
(d)                                 a duly executed counterpart of the Supply Agreement;
 
(e)                                  a duly executed counterpart of the Transition Services Agreement;
 
(f)                                   a duly executed counterpart of the Pre-Novation Agreement; and
 
(g)                                  the certificate required by Section 10.2(a);and
 
(h)                                 a duly executed assumption of lease, in customary form, assuming the Leased Business Real Property from Seller.
 

ARTICLE 5
 

REPRESENTATIONS AND WARRANTIES OF SELLER
 

Except as set forth in the Seller Disclosure Schedule (it being understood and agreed by the Parties that disclosure of any item in any
section or subsection of the Seller Disclosure Schedule pertaining to representations and warranties shall be deemed disclosure with respect to any other
section or subsection of the Seller Disclosure Schedule pertaining to representations and warranties to which the relevance of such item is reasonably
apparent), Seller hereby represents and warrants to Purchaser as follows:

 
5.1                               Organization, Authority and Qualification.
 



(a)                                 Seller is a corporation duly incorporated, validly existing and in good standing under the Laws of the State of New Jersey and has
all necessary corporate power and authority to enter into, execute and deliver this Agreement and, subject to obtaining the Seller Shareholder Approval (as
defined herein), to carry out its obligations hereunder and to consummate the transactions contemplated hereby.  The execution, delivery and performance by
Seller of this Agreement and the consummation by Seller of the transactions contemplated hereby are within Seller’s corporate powers and have been duly
authorized and approved by the board of directors of Seller, and except for obtaining the Seller Shareholder Approval, no other corporate action on the part of
Seller is necessary to authorize and approve the execution, delivery and performance by Seller of this Agreement and the consummation by it of the
transactions contemplated hereby. This Agreement has been duly executed and delivered by Seller, and, assuming due authorization, execution and delivery
by Purchaser, constitutes a valid and binding obligation of Seller, enforceable against it in accordance with its terms, subject in each case to the effect of any
applicable bankruptcy, reorganization, insolvency, moratorium, rehabilitation, liquidation, fraudulent conveyance, preferential transfer or similar Laws now or
hereafter in effect relating to or affecting creditors’ rights and remedies generally and subject, as to enforceability, to the effect of general equitable principles
(regardless of whether enforcement is sought in a proceeding in equity or at law).
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(b)                                 The board of directors of Seller, at a meeting duly called and held, acting unanimously, has (i) approved the execution, delivery

and performance by Seller of this Agreement and the consummation of the transactions contemplated hereby, including the sale of the Purchased Assets to
Purchaser, (ii) determined that it is in the best interests of Seller and its shareholders to enter into this Agreement, (iii) resolved, subject to Section 7.4 hereof,
to recommend that the shareholders of Seller approve this Agreement and the transactions contemplated hereby, including the sale of the Purchased Assets to
Purchaser (the “Seller Board Recommendation”) and (iv) directed that such matters be submitted to Seller’s shareholders for their approval.

 
(c)                                  The affirmative vote of the holders of a majority of the votes cast by the holders of the outstanding shares of Common Stock of

Seller (“Common Stock”) at the meeting of Seller’s shareholders to be held in connection with the sale of the Purchased Assets to Purchaser (the “Seller
Shareholder Meeting”), voting together as a single class, entitled to vote on the approval of this Agreement and the transactions contemplated hereby,
including the sale of the Purchased Assets to Purchaser (the “Seller Shareholder Approval”), is the only vote or approval of the holders of any class or series
of capital stock of Seller or any of its Affiliates which is necessary to approve this Agreement and the transactions contemplated hereby. The Common Stock
is the only class of capital stock of Seller entitled to vote on the sale of the Purchased Assets and the transactions contemplated hereunder.  Neither Seller nor
any of its Subsidiaries has any outstanding bonds, debentures, notes or other obligations, the holders of which have the right to vote (or that are convertible
into or exercisable for securities having the right to vote) with the holders of the Common Stock on any matter.  None of the holders of any class or series of
capital stock of Seller or any of its Subsidiaries has a right to dissent pursuant to the New Jersey Business Corporation Act in connection with this Agreement
or the transactions contemplated hereunder.

 
(d)                                 Schedule 5.1(d) of the Seller Disclosure Schedule sets forth, with respect to each Purchased Subsidiary, its authorized capital stock

or other equity interests and the amount of such capital stock or other equity interests validly issued and outstanding as of the date of this Agreement (such
issued and outstanding equity interests, the “Purchased Subsidiaries Equity Interests”).  All of the Purchased Subsidiaries Equity Interests are owned by
Seller, and no other Person has any right or claim to any of the Purchased Subsidiaries Equity Interests whether through ownership of securities, Contract or
otherwise.  All outstanding Purchased Subsidiaries Equity Interests have been duly authorized and validly issued and are free of preemptive rights.

 
(e)                                  Except as disclosed on Schedule 5.1(e) of the Seller Disclosure Schedule, none of the Purchased Subsidiaries has any assets,

liabilities or obligations of any nature, other than as may be incident to its formation.
 

5.2                               No Conflict.  Assuming that the Seller Shareholder Approval is obtained and that all Consents and other actions described in Section 5.3
and Section 5.10(a) have been obtained and except as may result from any facts or circumstances relating solely to Purchaser, the execution, delivery and
performance of this Agreement by Seller does not and shall not (a) violate, conflict with or result in the breach of the certificate of incorporation or bylaws of
Seller, (b) result in a violation or breach of, or cause acceleration, constitute (with or without due notice
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or lapse of time or both) a default or result in the loss of a material benefit (or give rise to any right of consent, termination, cancellation or acceleration or
require notice) under any of the terms, conditions or provisions of any Material Contract, Government Contract or Government Bid, or (c) conflict with or
violate any Law or Governmental Order applicable to Seller or its assets, properties or businesses, except, in the case of clause (b) or (c) above, have not had
and would not reasonably be expected to have, individually or in the aggregate, a Material Adverse Effect.
 

5.3                               Governmental Consents and Approvals.  The execution, delivery and performance of this Agreement by Seller does not and shall not
require any Consent of, action by, filing with or notification to, any Governmental Authority, except (a) filings required under, and compliance with other
applicable requirements of, the HSR Act, (b) notifications and filings required in order to comply with Export Controls and Economic Sanctions Laws, (c)
novation approval of the Government Contracts with a Governmental Authority of the United States Government, as listed on Schedule 5.3 of the Seller
Disclosure Schedule, (d) as may be necessary as a result of any facts or circumstances relating solely to Purchaser or any of its Affiliates or (e) to the extent
that the failure to obtain any such Consent or to take such action, make such filing or make such notification has not had and would not reasonably be
expected to have, individually or in the aggregate, a Material Adverse Effect.

 
5.4                               Financial Statements.
 

(a)                                 Seller has delivered to Purchaser unaudited balance sheets and income statements of the Business as of and for the fiscal year
ended September 30, 2013 and as of and for the nine months ended June 30, 2014 (the “Recent Balance Sheet Date” and, together with the Interim Financial
Statements, the “Financial Statements”). The Financial Statements have been, and in the case of the Interim Financial Statements will be, prepared in
accordance with GAAP, and fairly present, and in the case of the Interim Financial Statements will fairly present, in all material respects, the financial
condition and results of operations of the Business as of the respective dates of and for the periods referred to herein, in each case, subject to (i) the absence of
statements of cash flow, stockholders’ equity and footnotes for the periods covered by the Financial Statements; (ii)  year-end audit adjustments consistent
with past practice that, individually or in the aggregate, are not material in amount or nature; and (iii) with respect to the unaudited balance sheets and income
statements of the Business as of and for the fiscal quarter ended September 30, 2014, the continuing review of Seller’s management and the completion of
Seller’s procedures, in each case consistent with management’s financial reporting practices in the ordinary course of business.

 



(b)                                 Neither Seller nor any of its Subsidiaries has any Liabilities pertaining to the Business (whether or not required to be reflected or
reserved against on a balance sheet of Seller prepared in accordance with GAAP), except Liabilities pertaining to the Business (i) reflected or reserved against
on the balance sheet of the Business as of the Recent Balance Sheet Date included in the Financial Statements; (ii) expressly contemplated by this Agreement
or otherwise incurred in accordance herewith, (iii) as a result of actions taken or refrained from being taken at the written request of Purchaser or (iv) incurred
after the Recent Balance Sheet Date that do not have, and are not reasonably likely to have, individually or in the aggregate, a Material Adverse Effect.
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(c)                                  There are no off-balance sheet arrangements of any type (including any off-balance sheet arrangement required to be disclosed

pursuant to Item 303(a)(4) of Regulation S-K promulgated under the Securities Act) pertaining to the Business.
 
(d)                                 Neither Seller nor any of its Subsidiaries nor any director or executive officer thereof has, and to the Knowledge of Seller, no other

officer, employee or accountant of Seller or any of its Subsidiaries has, received any material complaint, allegation, assertion or claim, in writing (or to the
Knowledge of Seller, orally) that Seller or any of its Subsidiaries has engaged in improper, illegal or fraudulent accounting or auditing practices pertaining to
the Business. Except as provided in Schedule 5.4(d) of the Seller Disclosure Schedule, to the Knowledge of Seller, since October 1, 2012, no attorney
representing Seller or any of its Subsidiaries, whether or not employed by Seller or any of its Subsidiaries, has reported evidence of a material violation of
securities laws, breach of fiduciary duty or similar material violation by Seller or any of its Subsidiaries or any of their respective officers, directors,
employees or agents pertaining to the Business to the board of directors or any committee thereof or to any director or officer of Seller or any of its
Subsidiaries.

 
(e)                                  Neither Seller nor any of its Subsidiaries are party to any Financial Support Arrangements used in the operation of the Business as

currently conducted.
 

5.5                               Litigation.  No Action by or against Seller is pending or, to the Knowledge of Seller, threatened against Seller or any of its Affiliates by or
before any Governmental Authority or by any third party that (a) relates to or arose out of the Purchased Assets, the Assumed Liabilities or the Business or
(b) questions the validity of this Agreement or any of the Ancillary Agreements, or any action taken or to be taken by Seller in connection with this
Agreement or any of the Ancillary Agreements, which, in the case of each of clauses (a) and (b), would reasonably be expect to result in (i) injunctive or
declaratory relief or Losses exceeding $150,000 to the Business; or (ii) individually or in the aggregate, a Material Adverse Effect.

 
5.6                               Title to and Sufficiency of Assets.
 

(a)                                 Seller has good and valid title to or has valid and enforceable license or leasehold interests in, or other legal rights to possess or
use, all of the Purchased Assets other than the Leased Business Real Property and Owned Business Real Property (which, collectively, is subject to the
representations and warranties set forth in Section 5.8 hereof) (including, without limitation, all Tangible Personal Property included in the Purchased Assets,
except as have been disposed of in the ordinary course of business), free and clear of all Encumbrances, except for Permitted Encumbrances.

 
(b)                                 Assuming the Consents of third Persons set forth on Schedule 5.6(b) of the Seller Disclosure Schedule are obtained, or, if

necessary, alternative arrangements contemplated by Section 7.11(d) have been performed, the Purchased Assets, taken together with the services, assets and
rights to be provided hereunder or under the Ancillary Agreements, constitute, and on the Closing Date will constitute, all of the assets necessary to operate
the Business in all material respects in the manner immediately after the Closing as it is currently conducted by Seller and its Affiliates; provided, however,
that, for the avoidance of doubt, the foregoing and the representation and warranty set forth in Section 5.7 shall not be deemed to constitute a
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representation or warranty with respect to infringement, misappropriation or other violation of Intellectual Property or other proprietary rights of third parties,
which are addressed solely in Section 5.15(c).
 

5.7                               Compliance with Laws.  Seller is not, nor since October 1, 2012 has been, in violation of any Law applicable to Seller with respect to the
Business or the Purchased Assets, except for violations that would not, individually or in the aggregate, have a Material Adverse Effect.

 
5.8                               Real Property.
 

(a)                                 Schedule 5.8(a) of the Seller Disclosure Schedule sets forth a list of all Owned Business Real Property and all Leased Business
Real Property.

 
(b)                                 Each of Seller and its Affiliates has good, marketable and valid title to, or valid leasehold or sublease interests or other comparable

Contract rights in or relating to, all of its Owned Business Real Property and Leased Business Real Property, except as have been disposed of in the ordinary
course of business and except for Permitted Encumbrances.  There are no Persons (other than the Seller) in possession of the Owned Business Real Property,
and the Owned Business Real Property is not subject to any sublease, license, occupancy agreement or other Contract that grants to any Person any rights to
acquire, lease, use or occupy the Owned Business Real Property or any portion thereof, except for Permitted Encumbrances. There are no condemnation,
taking or eminent domain proceedings pending, or, to the Seller’s Knowledge, contemplated or threatened against the Seller’s interest in all or any part of the
Owned Business Real Property.

 
(c)                                  Assuming that all consents described on Schedule 5.8(c) have been obtained and all notices described on Schedule 5.8(c) have

been given, each of Seller and its Affiliates has complied in all material respects with the terms of all leases relating to Leased Business Real Property to
which it is a party and under which it is in occupancy, and all leases relating to Leased Business Real Property to which Seller or an Affiliate of Seller is a
party and under which it is in occupancy are in full force and effect.  As of the date hereof, Seller has delivered to Purchaser true, correct and complete copies
of each Lease. Except as would not reasonably be expected to have, individually or in the aggregate, a Material Adverse Effect, (i) neither Seller nor any
Affiliate of Seller has received a written notice of any event or occurrence that has resulted or could result (with or without the giving of notice, the lapse of
time or both) in a default with respect to any lease regarding the Leased Business Real Property to which it is a party, and (ii) assuming that all consents
described on Schedule 5.8(c) have been obtained and all notices described on Schedule 5.8(c) have been given, neither Seller nor any Subsidiary of Seller is



in default and, to the Seller’s Knowledge, there does not exist any event, condition or omission which would constitute a breach or default (whether by lapse
of time or notice or both) by any other Person party to any such lease.

 
(d)                                 There is no pending or, to the Seller’s Knowledge, threatened (i) zoning application or proceeding; (ii) tax certiorari proceeding or

other tax contest or dispute; or (iii) other Action or matter relating to any Leased Business Real Property or Owned Business Real
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Property or portion thereof or interest therein that would reasonably be expected to have, individually or in the aggregate, a Material Adverse Effect.
 

(e)                                  Except as would not reasonably be expected to have, individually or in the aggregate, a Material Adverse Effect, each Leased
Business Real Property and Owned Business Real Property (i) except for ordinary wear and tear, is in good order and repair and structurally sound; (ii) has all
necessary occupancy and other certificates and permits, municipal and otherwise, for the lawful use and occupancy of such Real Property for the Business,
which occupancy and other certificates and permits are valid and in full force and effect; (iii) does not have any outstanding correcting work orders from any
Governmental Authority or any insurance company; and, (iv) to the Knowledge of Seller, does not have any pending or proposed special or other assessments
for public improvements or otherwise affecting such Real Property (nor are there any contemplated improvements to such Real Property that may result in
such special or other assessment).

 
5.9                               Material Contracts.
 

(a)                                 Except for those agreements set forth (by applicable subsection) on Schedule 5.9(a) of the Seller Disclosure Schedule (collectively,
the “Material Contracts”) and except for this Agreement and any lease of Leased Business Real Property (which is subject to the representations and
warranties set forth in Section 5.8 hereof), as of the date hereof, none of the Assigned Contracts constitute:

 
(i)                                     Contracts for the employment of any officer, employee or other person on a full-time, part-time, consulting or other basis

(excluding, for the avoidance of doubt, customary at-will employment arrangements) or any other agreement providing severance, retention, termination,
bonus, stay bonus or similar benefits to any person upon a change of control of Seller or consummation of the transactions contemplated by this Agreement;

 
(ii)                                  Contracts (other than a Government Contract) entered into in the ordinary course of business involving aggregate

committed payments to or from Seller in excess of $150,000 per year;
 
(iii)                               Contracts between Seller or any of its subsidiaries, on the one hand, and any director, officer, general or limited partner or

any other Affiliate of Seller or any of its subsidiaries, on the other;
 
(iv)                              Contracts (other than a Government Contract) for the disposition of any assets of Seller or any of its subsidiaries or any

agreement for the acquisition of any assets or business of any other entity, in each case, involving consideration in excess of $150,000 or the incurrence of
“earnout” or similar contingent payment obligations in excess of $150,000 on the Business to the extent such obligations are still in effect;

 
(v)                                 Contracts (A) limiting the ability of Seller or any of its subsidiaries to engage, in any material respect, in any line of

business or to compete, in
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any material respect, with any Person; (B) granting any rights of exclusivity or (C) granting any “most favored customer”, “most favored supplier” or similar
rights;
 

(vi)                              collective bargaining agreements, labor contracts or other written agreements, or arrangements with any labor union or
any employee organization;

 
(vii)                           Contracts pursuant to which (A) Seller licenses from any Person Intellectual Property or Technology for use primarily

within the Business (excluding licenses pertaining to “off-the-shelf” or commercially available software used pursuant to shrink-wrap or click-through license
agreements on reasonable terms for an annual license fee of no more than $20,000) or (B) Seller licenses to any Person any material Purchased Business
Intellectual Property or material Purchased Business Technology;

 
(viii)                        other Contracts entered into outside the ordinary course of business involving more than $150,000 per year or $300,000

over the life of such contract.
 

Seller has made available to Purchaser or its Representatives prior to the date hereof a complete and accurate copy of each Material
Contract, as amended or modified prior to the date hereof, subject to redactions required to comply with Applicable Laws.

 
(b)                                 Except for matters which have not had and would not reasonably be expected to have, individually or in the aggregate, a Material

Adverse Effect and for terminations or expirations at the end of the stated term after the date hereof, (i) each Material Contract is a valid, binding and legally
enforceable obligation of Seller, as the case may be, and, to the Knowledge of Seller, of the other parties thereto, except, in each case, as enforcement may be
limited by bankruptcy, insolvency, reorganization or similar laws affecting creditors’ rights generally and by general principles of equity, (ii) each such
Material Contract is in full force and effect and (iii) Seller is not (with or without notice or lapse of time, or both) in breach or default under any provision of
any such Material Contract and, to Seller’s Knowledge, no other party to any such Material Contract is (with or without notice or lapse of time, or both) in
breach or default thereunder.

 
5.10                        Government Contracts; Government Bids.
 

(a)                                 Set forth (by applicable subsection) on Schedule 5.10(a) of the Seller Disclosure Schedule is a complete and correct list of (i) all
Government Contracts and (ii) all Government Bids, in each case, with reference to any required Consents that must be obtained before a Government



Contract or Government Bid may be assigned to Purchaser.  Seller has made available to Purchaser a complete and accurate copy of each such Government
Contract and Government Bid, as amended or modified prior to the date hereof, subject to redactions required to comply with applicable Law.  Purchaser
acknowledges that Seller makes no representation or warranty that any of its Government Bids will be selected for award by the applicable Governmental
Authority or prime contractor or if selected that an award will be made to Purchaser.
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(b)                                 There is no pending audit or investigation of Seller or any of its Subsidiaries with respect to any alleged material irregularity,

misstatement, overpayment, omission, or misconduct arising under or relating to any Government Contract or Government Bid.  With respect to each
Government Contract or outstanding Government Bid, since October 1, 2011, (i) no material costs incurred by Seller or any of its Subsidiaries have been
disallowed or questioned, and (ii) neither Seller nor any of its Subsidiaries has been under any administrative, civil, or criminal investigation, indictment, or
audit (other than routine audits) or made any disclosure to a Governmental Authority with respect to any alleged material irregularity, misstatement,
overpayment, omission, or misconduct arising under or relating to any Government Contract or Government Bid.

 
(c)                                  Since October 1, 2011, (i) no Governmental Authority nor any prime contractor, subcontractor or vendor has asserted any material

claim or any other material action for relief and (ii) no Governmental Authority, prime contractor, subcontractor or vendor has formally initiated any material
dispute, protest or proceeding; in each case relating to any Government Contract or Government Bid.

 
(d)                                 With respect to each Government Contract and each Government Bid, since October 1, 2011, (i) Seller and each of its Subsidiaries

has complied in all material respects with all terms and conditions of such Government Contract or Government Bid, as applicable; (ii) Seller and each of its
Subsidiaries has complied in all material respects with all applicable Law pertaining to such Government Contract or Government Bid, as applicable; (iii) all
representations, certifications and claims executed, acknowledged or set forth in or pertaining to such Government Contract or Government Bid were current,
accurate and complete in all material respects as of their effective date, and Seller and each of its Subsidiaries have complied in all material respects with all
such representations and certifications; (iv) no termination for convenience, termination for default, stop or suspension of work, cure notice, show cause
notice or notice addressing contractor responsibility with respect to any Government Contract has been received by or issued by Seller or any of its
Subsidiaries, except, in either case, as has not had and would not reasonably be expected to have, individually or in the aggregate, a Material Adverse Effect;
and (v) no money due to Seller or any of its Subsidiaries pertaining to any Government Contract has been withheld or offset, nor has any claim been made to
withhold or offset money (other than retainages in the ordinary course of business as provided for in the applicable Government Contract).

 
(e)                                  Neither Seller nor its Subsidiaries nor, to the Knowledge of Seller, any of its respective affiliates, directors, managers, officers or

employees is (or at any time during the last four (4) years) has been suspended, debarred, proposed for suspension or proposed for debarment from doing
business with a Governmental Authority.

 
(f)                                   The Purchased Assets include (i) all registered copyrights, registered Trademarks, Patents owned by Seller or any of its

Subsidiaries that are reasonably necessary to the performance of any Government Contract or Government Bid, if awarded (“Seller Government Contracts
IP”), and (ii) all material licenses, sublicenses and other agreements and permissions under which Seller or any of its Subsidiaries is a licensee that are
reasonably necessary to the performance of any Government Contract or Government Bid, if awarded (“IP Licenses”).  Seller has good and valid title to, or
has the right to use and otherwise exploit, Seller
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Government Contracts IP.  To the Knowledge of Seller, (A) Seller has a valid and enforceable right or license to use all material third party Intellectual
Property that is licensed to Seller or its Subsidiaries pursuant to the IP Licenses and (B) no Governmental Authority possesses ownership or license rights in
any of the Seller Government Contracts IP or the IP Licenses.
 

(g)                                  To the Knowledge of Seller, the contractor business systems used by Seller and its Subsidiaries during performance of any
Government Contract are in compliance with applicable requirements of a Government Contract and all applicable Law. Since October 1, 2011, no
Governmental Authority or auditor working on behalf of a Governmental Authority has notified Seller or any of its Subsidiaries of a significant weakness or
deficiency with any such business system.

 
(h)                                 Neither Seller nor any of its Subsidiaries has assigned any of their respective material claims, material rights to receive value or

other material interests under any Government Contract pursuant to the Assignment of Claims Act, as amended, or otherwise.
 
(i)                                     All technical data, computer software and computer software documentation (as those terms are defined under the FAR) delivered

to a Governmental Authority under or in connection with any Government Contract have been properly and sufficiently marked and protected so that no more
than the rights or licenses required under applicable Government Contract terms, if any, have been provided.  All disclosures, elections, and notices required
by applicable contract terms to protect ownership of inventions conceived, first actually reduced to practice or made under any Government Contract have
been made and provided to the relevant Governmental Authority.

 
5.11                        Environmental Matters.
 

(a)                                 Except as would not reasonably be expected to have, individually or in the aggregate, a Material Adverse Effect:
 

(i)                                     Seller is in compliance with all applicable Environmental Laws with respect to the Business and the ownership and
operation of the Purchased Assets and Seller has obtained and is in compliance with all Environmental Permits with respect to the Business and the ownership
and operation of the Purchased Assets;

 
(ii)                                  there are no pending Environmental Claims with respect to the Business, the Owned Business Real Property, the Leased

Business Real Property or any formerly owned or operated real property with respect to the Business, and Seller has not received written notice of a
threatened Environmental Claim;

 



(iii)                               there is and has been no Release and there is no threatened Release of  Hazardous Substance, nor are any Hazardous
Substances present at any of the Leased Business Real Property, Owned Business Real Property or any formerly owned or operated properties with respect to
the Business, or at any facility that received Hazardous Substances generated in connection with the Business, in quantities or under circumstances that would
reasonably be expected to result in Environmental Liabilities, a Remedial Action or an Environmental Claim;
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(iv)                              neither the Business nor Seller or a predecessor in interest with respect to the Business, is subject to any Contract or other

agreement that may require it to pay, reimburse, pledge, defend or hold harmless any Person for or against any Environmental Liabilities or Environmental
Claims;

 
(v)                                 neither Seller nor the Business nor predecessor in interest with respect to the Business has been named, listed or received

written notice of liability as a potentially responsible party or a responsible party by a Governmental Authority in a matter arising out of any Environmental
Law;

 
(vi)                              there are no Environmental Liens pending or, to the Knowledge of Seller, threatened with respect to the Business or the

Purchased Assets;
 
(vii)                           there is and has been no mold condition arising out of the sprinkler system at Seller’s Albuquerque, New Mexico facility

on July 10, 2014 and July 21, 2014; and
 
(viii)                        there are no underground storage tanks located on, the Owned Business Real Property or the Leased Business Real

Property.
 

(b)                                 Seller has made available to Purchaser complete and true copies of all material environmental reports, studies, assessments, and
sampling data within in its possession or control relating to the operations of the Business, the Owned Business Real Property, and the Leased Business Real
Property.

 
5.12                        Insurance.  Schedule 5.12 of the Seller Disclosure Schedule contains a true, correct and complete list of all insurance policies currently in

effect (by policy number, insurer, policy holder, policy period, type, and amount of coverage) held for the benefit of the Business and the Purchased Assets
(the “Insurance Policies”).  The Insurance Policies are sufficient for compliance with applicable Law and Contracts.  Seller is in compliance in all material
respects with the terms and provisions of the Insurance Policies and all premiums due and payable with respect thereto have been paid.  Seller has not
received a written notice of cancellation or termination of any Insurance Policy.  The limits of the Insurance Policies have not been materially eroded.  There
is no material claim relating to the Business or the Purchased Assets pending under any of the Insurance Policies as to which coverage has been denied or
disputed by the underwriters of such policy.

 
5.13                        Employee Benefits.
 

(a)                                 Schedule 5.13(a) of the Seller Disclosure Schedule sets forth a complete and accurate list of each Compensation and Benefit Plan
maintained, sponsored or contributed to, or required to be contributed to, by Seller or any Seller ERISA Affiliate for the benefit of any current or former
employee of Seller or its Affiliates who primarily performs (or performed) his or her services for, or with respect to, the Business (collectively, the “Employee
Benefit Plans”). No Employee Benefit Plan is maintained outside the jurisdiction of the United States, or covers any current or former employee of Seller or
its Affiliates who primarily performs (or performed) his or her services for, or with respect to, the Business residing or working outside of the United States.

 
(b)                                 With respect to each of the Employee Benefit Plans, Seller has made available to Purchaser copies of each of the following

documents: (i) each Employee Benefit
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Plan (including all amendments thereto); (ii) the annual report (including Form 5500 and attached schedules) and actuarial report, if required under ERISA or
the Code, with respect to each such Employee Benefit Plan for the last plan year ending prior to the date hereof; (iii) the most recent summary plan
description, together with each summary of material modifications, if required under ERISA, with respect to such Employee Benefit Plan; (iv) the most recent
determination letter received from the IRS with respect to each Employee Benefit Plan that is intended to be qualified under Section 401(a) of the Code; and
(v) any trust agreement or other funding arrangement.
 

(c)                                  Each of the Employee Benefit Plans has been operated and administered in compliance in all material respects with its terms and
with all applicable Laws, including ERISA and the Code.  There are no pending or, to the Knowledge of Seller, threatened claims by or on behalf of any of
the Employee Benefit Plans, by any current or former employee or independent contractor of Seller or its Affiliates who primarily performs (or performed)
his or her services for, or with respect to, the Business or any beneficiary thereof covered under any such Employee Benefit Plan or otherwise involving any
such Employee Benefit Plan (other than routine claims for benefits).  Each Employee Benefit Plan intended to qualify under Section 401(a) of the Code has
either received a favorable determination letter from the IRS with respect to its qualified status under the Code, or may make such amendments as may be
required to obtain a favorable determination letter from the IRS within the remedial amendment period and nothing has occurred, whether by action or failure
to act, that could reasonably be expected to cause the loss of such qualification.

 
(d)                                 No Employee Benefit Plan is subject to Title IV of ERISA and neither the Seller, its Subsidiaries or any Seller ERISA Affiliate has

at any time in the past six years sponsored or contributed to, or has or had any liability or obligation in respect of, any plan subject to Title IV of ERISA. 
Neither the Seller nor any of its Subsidiaries has incurred any current or projected liability in respect of post-employment or post-retirement health, medical
or life insurance benefits for current, former or retired employees or independent contractors of Seller or its Affiliates who primarily perform (or performed)
their services for, or with respect to, the Business, except as required to avoid an excise tax under Section 4980B of the Code or otherwise except as may be
required pursuant to any other applicable law.

 



(e)                                  No Employee Benefit Plan exists that, as a result of the execution of this Agreement, shareholder approval of this Agreement, or
the transactions contemplated by this Agreement (whether alone or in connection with any subsequent event(s)), could result in (i) severance pay or any
increase in severance pay upon any termination of the employment of a current or former employee of Seller or its Affiliates who primarily performs (or
performed) his or her services for, or with respect to, the Business after the date of this Agreement, (ii) acceleration of the time of payment or vesting or result
in any payment or funding (through a grantor trust or otherwise) of compensation or benefits under, an increase in the amount payable or in any other material
obligation pursuant to, any of the Employee Benefit Plans in respect of a Business Employee or (iii) payments to a current or former employee or independent
contractor of Seller or its Affiliates who primarily performs (or performed) his or her services for, or with respect to, the Business which would not be
deductible under Section 280G of the Code.
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5.14                        Tax Matters.
 

(a)                                 All income tax and all other material Tax Returns that were required to have been filed by Seller in respect of or in relation to the
Business or the Purchased Assets have been filed (taking into account any extensions of time in which to file) and all such Tax Returns are true, correct and
complete in all material respects.  Seller has paid or withheld and remitted all material Taxes due with respect to the periods covered by such Tax Returns. 
There are no Encumbrances for Taxes (other than Permitted Encumbrances) upon any of the Purchased Assets.  Seller has not waived any statute of
limitations with respect to Taxes or agreed to any extension of time with respect to a Tax assessment or deficiency with respect to the Business or the
Purchased Assets.

 
(b)                                 Purchased Subsidiaries.
 

(i)                                     All income tax and all other material Tax Returns that were required to have been filed by Seller in respect of or in
relation to the Purchased Subsidiaries have been filed (taking into account any extensions of time in which to file) and all such Tax Returns are true, correct
and complete in all material respects.

 
(ii)                                  The Purchased Subsidiaries are not currently the subject of an audit or other examination of material Taxes by any taxing

authority and has not received any written notice from any taxing authority relating to any issue which could have an adverse effect in any material respect on
the Tax liability of the Purchased Subsidiaries after the Closing Date.

 
(iii)                               There are no outstanding requests, agreements, consents or waivers to extend the statutory period of limitations

applicable to the assessment or collection of any Taxes or deficiencies against the Purchased Subsidiaries.
 
(iv)                              All Taxes which the Purchased Subsidiaries are required by Law to withhold or collect in connection with amounts paid

or owing to any employee, independent contractor, creditor, stockholder, non-resident or other third party have been duly withheld or collected (including, but
not limited to, Code Section 3402), and have been timely paid over to the proper authorities to the extent due and payable.

 
(v)                                 There are no tax sharing, allocation, indemnification or similar agreements in effect as between either of the Purchased

Subsidiaries and any other Person under which the applicable Purchased Subsidiary could be liable for the Taxes of another Person after the Closing Date.
 
(vi)                              There are no Encumbrances with respect to any Taxes of the Purchased Subsidiaries other than Permitted Encumbrances.
 
(vii)                           No jurisdiction where no Tax Return has been filed or no Tax has been paid by either of the Purchased Subsidiaries has

made a claim for the payment of any Tax or the filing of any Tax Return, in each case, with respect to such Purchased Subsidiary.
 
(viii)                        Each of the Purchased Subsidiaries is not and will not be required to include any item of income in, or exclude any item

of deduction from, federal
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taxable income for any Tax period (or portion thereof) ending after the Closing Date, as a result of a change in method of accounting, any installment sale or
open transaction, any prepaid amount, refund or credit.
 

(ix)                              Each of the Purchased Subsidiaries is not and has never been a beneficiary of or otherwise participated in any reportable
transaction within the meaning of Treasury Regulation Section 1.6011-4(b)(1).

 
(x)                                 Each of the Purchased Subsidiaries is not, nor has it ever been, a “United States real property holding corporation” within

the meaning of Code Section 897(c)(2) at any time during the applicable period referred to in Code Section 897(c)(l)(A)(ii).
 

5.15                        Intellectual Property.
 

(a)                                 Registered IP.  Schedule 5.15(a) of the Seller Disclosure Schedule sets forth a complete and accurate list of all Registered IP.
 
(b)                                 Ownership.  Except as would not reasonably be expected to have, individually or in the aggregate, a Material Adverse Effect, (i)

Seller owns all right, title and interest in and to the Registered IP free from Encumbrances (other than Permitted Encumbrances), (ii) Seller has good and valid
title to, or has the right to use and otherwise exploit, and following the Closing, Purchaser will have, all other items of Purchased Business Intellectual
Property and Purchased Business Technology as the same is used and otherwise exploited by Seller in the Business as presently conducted, and (iii) Seller has
not received any written or, to the Knowledge of Seller, oral notice or claim challenging Seller’s ownership or use of any Purchased Business Intellectual
Property or Purchased Business Technology.  No Purchased Business Intellectual Property or Purchased Business Technology material to the Business is
subject to any outstanding Governmental Order against Seller restricting the use, sale or exploitation thereof by Seller.

 



(c)                                  Non-Infringement. Except as would not reasonably be expected to have, individually or in the aggregate, a Material Adverse
Effect, (i) Seller has not, in its conduct of the Business since October 1, 2011, infringed, misappropriated or otherwise violated any Intellectual Property of
any Person and (ii) there is no such claim pending or, to the Knowledge of Seller, threatened against Seller in writing. To the Knowledge of Seller, no Person
is infringing, misappropriating or otherwise violating any Purchased Business Intellectual Property, and no such claims are pending or threatened against any
Person by Seller.  This Section 5.15(c) constitutes the only representation and warranty of Seller with respect to any actual or alleged infringement or other
violation of any Intellectual Property of any other Person.

 
(d)                                 Source Code; Open Source. Seller (i) is not subject to any Contract with any Person pursuant to which Seller has deposited, or

would be required to deposit, into escrow the source code of any software that is material to the Business and (ii) has not disclosed or delivered the source
code for any software that is material to the Business to any Person who is not an independent contractor (subject to confidentiality obligations) or an
employee of Seller.  To the Knowledge of Seller, no material Purchased Business Intellectual Property or Purchased
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Business Technology that is comprised of software is subject to the terms of any “open source” license that requires, or would reasonably be expected to
require, the disclosure, delivery, license or distribution of the source code of any such software of Seller to any Person.
 

(e)                                  Security. Seller takes commercially reasonable precautions to protect the confidentiality, integrity, operation and security of its
software and IT Systems controlled by Seller against any unauthorized use, access, interruption, modification or corruption. To the Knowledge of Seller as of
the date hereof, there have been no material security breaches or distributions, viruses, malware, or similar events suffered by the software or IT Systems.

 
5.16                        Labor Matters.
 

(a)                                 There are no pending or, to the Knowledge of Seller, threatened strikes, lockouts, work stoppages or slowdowns involving the
employees of Seller or one of its Affiliates who primarily perform their services for, or with respect to, the Business (“Current Business Employee”), except
for any such strikes, lockouts, work stoppages or slowdowns that would not reasonably be expected to have, individually or in the aggregate, a Material
Adverse Effect.

 
(b)                                 There is no unfair labor practice proceeding involving the Current Business Employees before the National Labor Relations Board

pending or, to the Knowledge of Seller, threatened against Seller.
 
(c)                                  Neither the Seller nor any Subsidiary is a party to any labor or collective bargaining agreement which represents Current Business

Employees and there are no labor or collective bargaining agreements which pertain to Current Business Employees.  No Current Business Employees are
represented by any labor organization with respect to their employment with Seller or any Subsidiary; no labor organization or group of Current Business
Employees has made a pending demand for recognition or certification to Seller and there are no representation or certification proceedings or petitions
seeking a representation proceeding presently pending or, to the Knowledge of Seller, threatened to be brought or filed with the National Labor Relations
Board or any other labor relations tribunal or authority relating to the Seller with respect to Current Business Employees.  There are no organizing activities
involving the Seller with respect to Business pending with any labor organization or group of Current Business Employees.

 
(d)                                 There are no complaints, charges, or claims against Seller pending, or to the Knowledge of Seller, threatened in writing to be

brought or filed, with any authority or arbitrator based on, arising out of, in connection with, or otherwise relating to the employment or termination of
employment or any individual by Seller with respect to the Business.

 
(e)                                  Seller has taken commercially reasonable steps to ensure that the independent contractors who provide, or provided, services to the

Business are, or were, properly classified as independent contractors and the Business is not under investigation or audit with respect to its treatment of
independent contractors as independent contractors rather than employees.

 
(f)                                   With respect to the Business and Current Business Employees, Seller is in compliance in all material respects with all laws

governing the employment of labor, including,
 

38

 
but not limited to, all such laws relating to wages, hours, collective bargaining, discrimination, civil rights, safety and health, workers’ compensation.
 

5.17                        Absence of Certain Changes. Except as contemplated by this Agreement, (a) since the Recent Balance Sheet Date, there has not been any
state of facts, change, development, event, effect, condition or circumstance that has had or would reasonably be expected to have, individually or in the
aggregate, a Material Adverse Effect, and (b) between the Recent Balance Sheet Date and the date hereof, Seller has not taken any action that, if taken after
the date of this Agreement without the written consent of Purchaser, would constitute a breach of subsections (d) through (e) of Section 7.3.

 
5.18                        Affiliate Transactions. No director or officer (other than in their capacity as such) or Affiliate of Seller is a party to any Contract or material

transaction with Seller relating to the Business, including any Contract for any loans, advances, enterprise-level buying or sharing-of-discounts or no-cost-use
arrangements, or otherwise requiring payments to or from, any such Person.

 
5.19                        Customers. Schedule 5.19 of the Seller Disclosure Schedule sets forth a list of the 10 most significant customers of Seller and its

Subsidiaries pertaining to the Business, taken as a whole (the “Key Customers”), based on dollar sales volumes during the 12-month period ended June 30,
2014. Since October 1, 2013, none of Seller nor any of its Subsidiaries has received any written notice from a Key Customer that such Key Customer will (or
has threatened to) cancel, terminate, materially limit or materially and adversely modify its current (or currently proposed) business relationship with Seller or
any of its Subsidiaries other than with respect to requests by Key Customers to delay shipment of products of Seller or any of its Subsidiaries in the ordinary
course.

 
5.20                        Suppliers. Schedule 5.20 of the Seller Disclosure Schedule sets forth a list of the 10 most significant suppliers of Seller and its Subsidiaries

pertaining to the Business (the “Key Suppliers”), taken as a whole, based on amounts invoiced during the 12-month period ended June 30, 2014. Since



October 1, 2013, none of Seller nor any of its Subsidiaries has received any written notice from a Key Supplier indicating that such Key Supplier has ceased,
or will (or has threatened to) cancel, terminate, materially limit or materially and adversely modify its current (or currently proposed) business relationship
with Seller or any of its Subsidiaries.

 
5.21                        Export Controls; Economic Sanctions and Customs Matters.
 

(a)                                 Except as set forth on Schedule 5.21(a) of the Seller Disclosure Schedule, in the last five (5) years the Seller (i) has not exported,
reexported, sold or otherwise transferred (including transfers to non-U.S. Persons located in the United States) any commodities, software, technology, or
services or any other items (collectively, “Items”) in violation of applicable Export Controls and Economic Sanctions Laws, nor exported, reexported, sold or
otherwise transferred any Items with knowledge or reason to know that such Items would be exported, reexported, sold or otherwise transferred in violation of
applicable Export Controls and Economic Sanctions Laws, (ii) where required by Law, has notified recipients of such Items of the potential applicability of
Export Controls and Economic Sanctions Laws to the recipients’ use or other disposition thereof, and (iii) has not engaged in any other transactions, or
otherwise
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dealt, with any Person with whom U.S. persons are prohibited from dealing under Export Controls and Economic Sanctions Laws, including, for example,
any Person designated by the U.S. Treasury Department’s Office of Foreign Assets Control on the List of Specially Designated Nationals and Blocked
Persons; the U.S. Commerce Department’s Entity List, Unverified List, or Denied Persons List; or the Debarred List or non-proliferation sanctions maintained
by the U.S. State Department.
 

(b)                                 In the last five (5) years, the Seller has not been the subject of an investigation or inquiry or subject to civil or criminal proceedings
or penalties imposed by any Governmental Authority with respect to violations or alleged violations of applicable Export Controls and Economic Sanctions
Laws in relation to the Business.

 
(c)                                  In the last five (5) years, the Seller has not been the subject of an investigation or inquiry or subject to civil or criminal proceedings

or penalties imposed by any Governmental Authority with respect to violations or alleged violations of applicable Customs Laws in relation to the Business.
 
(d)                                 Except as set for on Schedule 5.21(d) of the Seller Disclosure Schedule, in the last five (5) years the Seller has not made any

voluntary disclosure with respect to a violation or possible violation of Export Controls, Economic Sanctions, or Customs Laws to any Governmental
Authority in relation to the Business.

 
5.22                        Anti-Corruption.
 

(a)                                 Each of the Seller and the Affiliates of the Seller is, and at all times has been, in compliance with the U.S. Foreign Corrupt
Practices Act, the UK Bribery Act and all other applicable anti-bribery and anti-corruption laws of those jurisdictions in which they do business (collectively,
“Anti-Corruption Laws”).  Neither the Seller nor its Affiliates, nor any of their respective directors, officers, employees, stockholders, agents, representatives
or other persons acting or purporting to act on their behalf has:

 
(i)                                     offered, promised, paid, given, authorized or approved the payment or giving of any money, gift or other thing of value,

directly or indirectly, to or for the benefit of any employee, official, representative, or other person acting on behalf of any government or department, agency
or instrumentality thereof, or of any public international organization, or any political party or official thereof, or candidate for political office (a “Government
Official”), for the purpose of: (x) influencing any act or decision of such Government Official in his, her, or its official capacity; or (y) inducing such
Government Official to do, or omit to do, an act in violation of the lawful duty of such Government Official, or (z) securing any improper advantage;

 
(ii)                                  used any corporate funds for any unlawful contribution, gift, entertainment or other unlawful expense relating to political

activity; or
 
(iii)                               acted or attempted to act in any manner which would subject the Seller or any of its Affiliates to liability under any Anti-

Corruption Law.
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(b)                                 There are, and have been, no allegations, investigations, inquiries, actions or proceedings with regard to a potential violation of any

Anti-Corruption Law by the Seller or any of its Affiliates or any of their respective current or former directors, officers, employees, stockholders or agents, or
other persons acting or purporting to act on their behalf.

 
5.23                        Opinion of Financial Advisor. The board of directors of Seller has received an oral opinion (to be confirmed in writing) from Raymond

James & Associates, Inc., dated as of September 16, 2014, to the effect that, based upon and subject to the assumptions, disclaimers, limitations,
qualifications and other matters set forth in the written opinion, the Preliminary Purchase Price to be received by Seller pursuant to this Agreement is fair,
from a financial point of view, to Seller. A non-reliance copy of such opinion will be provided to Purchaser promptly for information purposes following
receipt thereof by Seller.

 
5.24                        Anti-Takeover Laws. There are no “fair price,” “moratorium,” “control share acquisition” or other anti-takeover Laws applicable to this

Agreement or the transactions contemplated herein.
 
5.25                        Brokers.  Seller shall be solely responsible for the fees and expenses of any broker, finder or investment banker entitled to any brokerage,

finder’s or other fee or commission in connection with the transactions contemplated by this Agreement based upon arrangements made by or on behalf of
Seller.

 
5.26                        Solvency. Assuming satisfaction of the conditions to this Agreement, and after giving effect to the transactions contemplated hereby, the

assumption or retention (as applicable) of the Excluded Liabilities by Seller and its Affiliates, payment of all amounts required to be paid in connection with



the consummation of the transactions contemplated hereby, and payment of all related fees and expenses, Seller and its Subsidiaries (on a consolidated basis)
will be Solvent as of the Closing Date and immediately after the consummation of the transactions contemplated hereby.

 
5.27                        Disclaimer.  EXCEPT AS SET FORTH IN THIS ARTICLE 5, NONE OF SELLER, ITS AFFILIATES OR ANY OF THEIR

RESPECTIVE OFFICERS, DIRECTORS, EMPLOYEES OR REPRESENTATIVES MAKE OR HAVE MADE ANY OTHER REPRESENTATION OR
WARRANTY, EXPRESS OR IMPLIED, AT LAW OR IN EQUITY, IN RESPECT OF SELLER, ITS AFFILIATES OR THE BUSINESS.  ANY SUCH
OTHER REPRESENTATION OR WARRANTY IS HEREBY EXPRESSLY DISCLAIMED.

 
ARTICLE 6

 
REPRESENTATIONS AND WARRANTIES OF PURCHASER

 
Purchaser hereby represents and warrants to Seller as follows:
 

6.1                               Organization and Authority of Purchaser.  Purchaser is a corporation duly incorporated, validly existing and in good standing under the
Laws of the State of Delaware and has all necessary corporate power and authority to enter into, execute and deliver this Agreement, to carry out its
obligations hereunder and to consummate the transactions contemplated hereby.  The execution and delivery of this Agreement by Purchaser, the
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performance by Purchaser of its obligations hereunder and the consummation by Purchaser of the transactions contemplated hereby have been duly
authorized by all requisite corporate or similar action on the part of Purchaser.  This Agreement has been duly executed and delivered by Purchaser, and,
assuming due authorization, execution and delivery by Seller, this Agreement is a legal, valid and binding obligation of Purchaser enforceable against it in
accordance with its terms, subject in each case to the effect of any applicable bankruptcy, reorganization, insolvency, moratorium, rehabilitation, liquidation,
fraudulent conveyance, preferential transfer or similar Laws now or hereafter in effect relating to or affecting creditors’ rights and remedies generally and
subject, as to enforceability, to the effect of general equitable principles (regardless of whether enforcement is sought in a proceeding in equity or at law).
 

6.2                               No Conflict.  Assuming that all Consents and other actions described in Section 6.3 have been obtained, and except as may result from any
facts or circumstances relating solely to Seller, the execution, delivery and performance by Purchaser of this Agreement do not and shall not (a) violate,
conflict with or result in the breach of any provision of the certificate of incorporation or bylaws (or similar organizational documents) of Purchaser, (b)
conflict with or violate any Law or Governmental Order applicable to Purchaser or its assets, properties or businesses or (c) conflict with, result in any breach
of, constitute a default (or event which with the giving of notice or lapse of time, or both, would become a default) under, result in the loss of a material
benefit under any of the terms, conditions or provisions of, require any consent under, or give to others any rights of termination, amendment, acceleration,
suspension, revocation or cancellation of, any note, bond, mortgage or indenture, Contract, agreement, lease, sublease, license, permit, franchise or other
instrument or arrangement to which Purchaser is a party or pursuant to which its property or assets are bound, except, in the case of clauses (b) and (c), as
would not materially and adversely affect the ability of Purchaser to carry out its obligations under, and to consummate the transactions contemplated by, this
Agreement.

 
6.3                               Governmental Consents and Approvals.  The execution, delivery and performance by Purchaser of this Agreement do not and shall not

require any Consent of, action by, filing with, or notification to, any Governmental Authority, except (a) filings required under, and compliance with other
applicable requirements of, the HSR Act, (b) notifications and filings required in order to comply with Export Controls and Economic Sanctions Laws, (c)
novation approval of the Government Contracts with a Governmental Authority of the United States Government, as listed on Schedule 5.3 of the Seller
Disclosure Schedule, or (d) to the extent that the failure to obtain any such Consent or to take such action, make such filing or make such notification, would
not prevent or materially delay the consummation by Purchaser of the transactions contemplated by this Agreement.

 
6.4                               Litigation.  As of the date hereof, no Action by or against Purchaser is pending or, to the Knowledge of Purchaser, threatened, challenging

the legality, validity or enforceability of this Agreement or the consummation of the transactions contemplated hereby.
 
6.5                               Compliance with Laws.  To the Knowledge of Purchaser, Purchaser is not in violation of any Law applicable to Purchaser, except for

violations that would not, individually or in the aggregate, have a material adverse effect on the ability of Purchaser to perform its obligations under this
Agreement and consummate the transactions contemplated hereby.
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6.6                               Debarment.  Neither Purchaser nor its Subsidiaries nor, to the Knowledge of Purchaser, any of its respective affiliates, directors, managers,

officers or employees is (or at any time during the last four (4) years) has been suspended, debarred, proposed for suspension or proposed for debarment from
doing business with a Governmental Authority.

 
6.7                               Financing; Sufficiency of Funds.  Purchaser has delivered to Seller true, accurate and complete copies of (i) the commitment letter and any

fee letter and any other ancillary agreements related thereto, subject only to redactions to exclude any pricing, fees, expenses and other amounts, including
pricing and other economic terms included in the flex provisions set forth in the fee letter (collectively, the “Debt Financing Commitment”), dated as of the
date hereof, between Purchaser and Citizens Bank, National Association and Citizens Bank of Pennsylvania (collectively, the “Lenders”), pursuant to which
the Lenders have committed, subject to the terms and conditions thereof, to provide debt financing in connection with the transactions contemplated hereby
(the “Debt Financing”), (ii) the mezzanine commitment letter and any fee letter and any other ancillary agreements related thereto, subject only to redactions
to exclude any pricing, fees, expenses and other amounts, including pricing and other economic terms included in the “market flex” provisions set forth in the
fee letter (collectively, the “Mezzanine Financing Commitment”), dated as of the date hereof, between Purchaser and Hancock Capital Management, LLC
(collectively, the “Mezzanine Lender”), pursuant to which the Mezzanine Lender has committed, subject to the terms and conditions thereof, to provide
mezzanine financing in connection with the transactions contemplated hereby (the “Mezzanine Financing”), and (iii) the equity commitment letter, dated as of
the date hereof, between Purchaser and the Guarantor (such equity commitment letter, the “Equity Financing Commitments” and, together with the Debt
Financing Commitment and the Mezzanine Financing Commitment, the “Financing Commitments”), pursuant to which the Guarantor has committed, subject
to the terms and conditions thereof, to provide equity financing in connection with the transactions contemplated hereby (the “Equity Financing” and, together
with the Debt Financing and the Mezzanine Financing, the “Financing”). As of the date hereof, each of the Financing Commitments is in full force and effect,



subject in each case to the effect of any applicable bankruptcy, reorganization, insolvency, moratorium, rehabilitation, liquidation, fraudulent conveyance,
preferential transfer or similar Laws now or hereafter in effect relating to or affecting creditors’ rights and remedies generally and subject to the effect of
general equitable principles (regardless of whether enforcement is sought in a proceeding in equity or at law), and the respective commitments contained in
the Financing Commitments have not been modified, withdrawn or rescinded in any respect and Purchaser is not in breach of any of the terms or conditions
set forth therein and, assuming the satisfaction of the conditions set forth in Sections 10.1 and 10.3(a)(i), no event has occurred which, with or without notice,
lapse of time or both, could reasonably be expected to constitute a breach or failure to satisfy a condition precedent set forth therein. As of the date hereof, the
Financing Commitments constitute the legal, valid and binding obligations of Purchaser and, to Purchaser’s actual knowledge, the other parties thereto,
subject in each case to the effect of any applicable bankruptcy, reorganization, insolvency, moratorium, rehabilitation, liquidation, fraudulent conveyance,
preferential transfer or similar Laws now or hereafter in effect relating to or affecting creditors’ rights and remedies generally and subject to the effect of
general equitable principles (regardless of whether enforcement is sought in a proceeding in equity or at law).  Purchaser has fully paid any and all
commitment fees, costs and expenses or other fees, costs and expenses required to be paid prior to the date of this Agreement pursuant to the Financing
Commitments, and Purchaser will fully pay, after the date hereof, any and all such commitment or other fees, costs and expenses as they become due.
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As of the date hereof, there are no side letters or other agreements or arrangements relating to the Financing to which Purchaser or any of its Affiliates is a
party, the Debt Financing Commitment contains all of the conditions precedent to the obligations of the funding parties thereunder to make the Debt
Financing available to Purchaser on the terms therein, the Mezzanine Financing Commitment contains all of the conditions precedent to the obligations of the
funding parties thereunder to make the Mezzanine Financing available to Purchaser on the terms therein, and the Equity Financing Commitments contain all
of the conditions precedent to the obligations of the funding parties thereunder to make the Equity Financing available to Purchaser on the terms therein. As
of the date hereof, assuming the satisfaction of the conditions set forth in Sections 10.1 and 10.3(a)(i), Purchaser does not believe that any of the conditions to
the Financing will not be satisfied or that the Financing will not be available to Purchaser on the Closing Date.
 

6.8                               Brokers.  Purchaser shall be solely responsible for the fees and expenses of any broker, finder or investment banker entitled to any
brokerage, finder’s or other fee or commission in connection with the transactions contemplated by this Agreement based upon arrangements made by or on
behalf of Purchaser.

 
6.9                               Investigation by Purchaser.  Purchaser has conducted its own independent review and analysis of the Business and the Purchased Assets and

acknowledges that Purchaser has been provided access to the personnel, properties, assets, premises, books and records, and other documents and data of
Seller and its Affiliates for this purpose.  In entering into this Agreement, Purchaser has relied solely upon its own investigation and analysis, and Purchaser
acknowledges that, except for the representations and warranties of Seller expressly set forth in Article 5, neither Seller nor any of its directors, officers,
employees, agents or advisors or any other Person makes any representation or warranty, either express or implied, as to the accuracy or completeness of any
of the information provided or made available to Purchaser or any of its directors, officers, employees, agents or advisors in connection with the transactions
contemplated hereby, except for the representations and warranties of Seller expressly set forth in Article 5.  Without limiting the generality of the foregoing,
neither Seller nor any of its directors, officers, employees, agents or advisors or any other Person makes any representation or warranty, either express or
implied, as to the accuracy or completeness of any of the information provided or made available to Purchaser or any of its directors, officers, employees,
agents or advisors. Without limiting the generality of the foregoing, neither Seller nor any of its directors, officers, employees, agents or advisors or any other
Person has made a representation or warranty to Purchaser with respect to any material, documents or information relating to the Purchased Assets made
available to Purchaser or its directors, officers, employees, agents or advisors in any “data room,” confidential memorandum, other offering materials or
otherwise, except as expressly and specifically covered by a representation or warranty set forth in Article 5.

 
6.10                        Guarantee.  Concurrently with the execution of this Agreement, Purchaser has delivered to Seller the Guarantee, duly executed by the

Guarantor, with respect to certain matters, including guaranteeing certain payment obligations of Purchaser in connection with the Agreement and subject to
the terms and conditions set forth therein. As of the date of this Agreement, the Guarantee is in full force and effect and constitutes the legal, valid and
binding obligation of the Guarantor enforceable against it in accordance with its terms, subject in each case to the effect of any applicable bankruptcy,
reorganization, insolvency, moratorium,
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rehabilitation, liquidation, fraudulent conveyance, preferential transfer or similar Laws now or hereafter in effect relating to or affecting creditors’ rights and
remedies generally and subject, as to enforceability, to the effect of general equitable principles (regardless of whether enforcement is sought in a proceeding
in equity or at law).
 

ARTICLE 7
 

ADDITIONAL COVENANTS AND AGREEMENTS
 

7.1                               Seller Shareholder Meeting.  Seller shall, as promptly as practicable following the execution of this Agreement, establish a record date for,
duly call, give notice of, convene and hold the Seller Shareholder Meeting.  Subject to Section 7.4, Seller shall, through its board of directors, recommend to
its shareholders approval of this Agreement and the sale of the Purchased Assets and shall include such recommendation in the Proxy Statement.  Without
limiting the generality of the foregoing, Seller’s obligations pursuant to the first sentence of this Section 7.1 shall not be affected by (i) the disclosure or
communication (publicly or otherwise) to Seller of any Alternative Transaction Proposal or (ii) the withdrawal or modification by the board of directors of
Seller or any committee thereof of such board of directors’ or such committee’s approval or recommendation of this Agreement or the sale of the Purchased
Assets.  If a Seller Adverse Recommendation Change shall have occurred and thereafter the board of directors shall recommend this Agreement and the sale
of the Purchased Assets (a “Reinstated Recommendation”), Seller shall not hold or shall adjourn the Seller Shareholder Meeting until not less than ten (10)
calendar days after the date of such Reinstated Recommendation.  Notwithstanding anything to the contrary in this Agreement, Seller may postpone or
adjourn the Seller Shareholder Meeting (a) with the prior written consent of Purchaser, (b) for the absence of a quorum, (c) with Purchaser’s prior written
consent, to allow reasonable additional time for any supplemental or amended disclosure which Seller has determined in good faith (after consultation with
outside counsel) is reasonably necessary under applicable Law and for such supplemental or amended disclosure to be disseminated and reviewed by Seller’s
shareholders prior to the Seller Shareholder Meeting or (d) with Purchaser’s prior written consent, to allow additional solicitation of votes in order to obtain
the Seller Shareholder Approval.

 



7.2                               Proxy Statement.  As promptly as reasonably practicable after the execution of this Agreement (and, in any case, within twenty (20)
Business Days), Seller shall prepare and file with the SEC a proxy statement relating to the approval by the shareholders of Seller of this Agreement and the
transactions contemplated hereby (the “Proxy Statement”) and Seller and Purchaser shall use their respective commercially reasonable efforts to cooperate
with each other in connection with the preparation of the Proxy Statement.  Seller and Purchaser shall use commercially reasonable efforts to respond as
promptly as reasonably practicable to any comments received from the SEC or its staff concerning the Proxy Statement and Seller shall cause the Proxy
Statement to be mailed to the shareholders of Seller as promptly as practicable after the resolution of any such comments.  Purchaser shall furnish all
information as may be reasonably requested by Seller in connection with the preparation, filing and distribution of the Proxy Statement, and no filing of, or
amendment or supplement to, the Proxy Statement, or any response to any comments of the SEC with respect thereto, will be made by Seller, in each case
without providing Purchaser a reasonable opportunity to review and comment thereon.  If at any time prior to the Closing any information relating to
Purchaser, or any of its Affiliates, directors
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or officers, should be discovered by Seller which should be set forth in an amendment or supplement to the Proxy Statement, so that such document would
not include any misstatement of material fact or omit to state any material fact necessary to make the statements therein, in light of the circumstances under
which they are made, not misleading, Seller shall promptly notify Purchaser and an appropriate amendment or supplement describing such information shall
be promptly filed with the SEC and, to the extent required by Applicable Law or the SEC, disseminated to the shareholders of Seller.  Seller shall notify
Purchaser promptly of the receipt of any comments from the SEC or the staff of the SEC for amendments or supplements to the Proxy Statement or for
additional information and shall supply Purchaser with copies of all correspondence between it or any of its Representatives, on the one hand, and the SEC or
staff of the SEC, on the other hand, with respect to the Proxy Statement or the sale of the Purchased Assets.
 

7.3                               Conduct of the Business.  From the date of this Agreement until the Closing (or until the earlier termination of this Agreement in
accordance with Section 11.1), except as expressly required by applicable Law, as set forth on Schedule 7.3 of the Seller Disclosure Schedule, as expressly
required by this Agreement or any Ancillary Agreement or as otherwise waived or consented to in writing by Purchaser (which consent shall not be
unreasonably withheld, conditioned or delayed), Seller shall and shall cause its Affiliates to:

 
(a)                                 carry on the Business in the ordinary course of business consistent with past practice, and in any event in compliance in all

material respects with all applicable Laws;
 
(b)                                 use commercially reasonable efforts to preserve intact the goodwill of the Business and the relationships of Seller with its

customers, vendors, suppliers, employees and others having business relations with the Business;
 
(c)                                  continue to maintain the Books, Records and Files of Seller and its Affiliates primarily related to the Business on a basis consistent

with past practice;
 
(d)                                 continue to make all necessary and material filings and payments with Governmental Authorities in connection with the Business

(including all Registered IP) in a timely manner, and use commercially reasonable efforts to maintain in effect all material Permits, including export and
import licenses and other material approvals required for the ongoing operation of the Business as presently conducted;

 
(e)                                  not (and shall not permit its Affiliates to), in each case, with respect to the Business (other than with respect to actions or matters

primarily related to Seller’s Other Businesses), any Purchased Asset or any Assumed Liability:
 

(i)                                     sell, transfer, assign, convey, license (as licensor), lease (as lessor) or otherwise dispose of or subject to Encumbrances
(other than Permitted Encumbrances), directly or indirectly, any assets constituting any Purchased Assets, other than the sale of goods and services, inventory
or obsolete or excess immaterial equipment, in each case, in the ordinary course of business consistent with past practice;

 
(ii)                                  acquire, directly or indirectly (by merger, exchange, consolidation or acquisition of stock or assets or otherwise), any

other Person or a
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material portion of the assets of any other Person, in each case, if such Person or such assets, as applicable, as of the Closing would constitute Purchased
Assets, except for the acquisition of assets in the ordinary course of business consistent with past practice;
 

(iii)                               (A) increase the compensation or fringe benefits of any present or former officer or employee of the Business (except for
increases in salary or hourly wage rates to an employee of the Business (other than officers), in the ordinary course of business consistent with past practice or
the payment of accrued or earned but unpaid bonuses), (B) grant any severance or termination pay to any present or former officer or employee of the
Business (except in accordance with any preexisting contract or agreement made available to Purchaser prior to execution of this Agreement), (C) loan or
advance any money or other property to any present or former officer or employee of the Business (except in accordance with any preexisting contract or
agreement made available to Purchaser prior to execution of this Agreement), or (D) establish, adopt, enter into, amend or terminate any Employee Benefit
Plan applicable to a Current Business Employee or any plan, agreement, program, policy, trust, fund or other arrangement that would be an Employee Benefit
Plan applicable to a Current Business Employee if it were in existence as of the date of this Agreement;

 
(iv)                              (A) amend or modify any Material Contract, other than amendments or modifications not adverse in any material respect

to the Business or Purchaser’s interest in the Purchased Assets or Assumed Liabilities, taken as a whole; (B) voluntarily terminate any Material Contract that
has not expired in accordance with its terms; or (C) enter into any Material Contract (or make any bid which, if accepted, would result in a Material Contract),
other than in the ordinary course of business consistent with past practices;

 
(v)                                 terminate the coverage of any Insurance Policy with respect to the Business, the Purchased Assets or the Assumed

Liabilities, except (A) where such terminated coverage is replaced by comparable coverage; or (B) in connection with any change of insurance coverage by
Seller that applies to Seller as a whole, or to one of more of the Seller’s business units, or that otherwise is not directed at the Business, the Purchased Assets



or the Assumed Liabilities (provided that such change does not result in a material gap in coverage of the Business, the Purchased Assets or the Assumed
Liabilities);

 
(vi)                              pay, release, discharge, settle, compromise or satisfy any claim, liability or pending or threatened Action relating to the

Business (A) with a value exceeding $150,000; or (B) that would reasonably be expected to adversely affect in any material respect the operation of the
Business after the Closing;

 
(vii)                           revalue any Purchased Asset or Assumed Liability (other than any write down or write off of the value of any current

asset), except as may be required by GAAP consistently applied;
 
(viii)                        make any changes to its accounting principles or practices to the extent applicable to the Business, other than as may be

required by GAAP or Law;
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(ix)                              make or change any Tax election, change any annual Tax accounting period, adopt or change any method of Tax

accounting, file any amended Tax Return, enter into any closing agreement, settle any Tax claim or assessment, surrender any right to obtain a Tax refund,
consent to any extension or waiver of the statute of limitations with respect to the Business, any Purchased Asset, any Purchased Subsidiary or any Assumed
Liability;

 
(x)                                 enter into any Affiliate Transaction, except in the ordinary course of business consistent with past practice; or
 
(xi)                              agree in writing to take any of the foregoing actions; and
 

(f)                                   not permit either of the Purchased Subsidiaries to (i) amend or otherwise change its certificate of incorporation or bylaws or
equivalent organizational documents; (ii) sell, transfer, assign, convey, license (as licensor), lease (as lessor) or otherwise dispose of or subject to
Encumbrances (other than Permitted Encumbrances), directly or indirectly, any assets of such Purchased Subsidiary; or (iii) carry on such Purchased
Subsidiary’s business in any manner other in the ordinary course of business consistent with past practice and in compliance in all material respects with all
applicable Laws;

 
provided, however, except as expressly provided in this Section 7.3, nothing in this Section 7.3 shall (A) prohibit Seller or its Affiliates from conducting their
businesses, including the Business, in their reasonable discretion or (B) give Purchaser, directly or indirectly, the right to control or direct the operations of
Seller prior to Closing.
 

7.4                               No Solicitation; Change in Recommendation.
 

(a)                                 Seller and its Subsidiaries shall, and shall direct their respective Representatives to, cease and cause to be terminated any
discussions or negotiations with any Person conducted heretofore with respect to an Alternative Transaction Proposal.  Except as otherwise expressly
permitted by this Section 7.4, Seller and its Subsidiaries shall not, and shall use their reasonable best efforts to cause their Representatives not to, directly or
indirectly (A) initiate, solicit or encourage (including by way of furnishing non-public information), or take any other action to facilitate, any inquiries
regarding, or the making of any proposal or offer (including any proposal or offer to Seller’s shareholders) that constitutes, or could reasonably be expected to
result in, an Alternative Transaction Proposal, (B) engage in, continue or otherwise participate in any discussions or negotiations regarding an Alternative
Transaction Proposal, (C) agree to, approve, endorse, recommend or consummate an Alternative Transaction Proposal, (D) enter into any Seller Acquisition
Agreement, (E) take any action to approve a third party becoming an “interested stockholder,” or to approve any transaction with an “interested stockholder,”
for purposes of Section 14A:10A-1 et seq. of the New Jersey Shareholders’ Protection Act or Seller’s Restated Certificate of Incorporation, as amended, or
(F) resolve, propose or agree, or authorize or permit any Representative, to do any of the foregoing.  Seller acknowledges and agrees that doing any of the
foregoing by any Representative of Seller or any of its Subsidiaries shall be deemed to be a breach by Seller of this Section 7.4(a).  Seller shall, within two (2)
Business Days after the date of this Agreement, promptly request each Person that has heretofore executed a confidentiality agreement in connection with
such Person’s
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consideration of acquiring the Purchased Assets to return (or, if permitted by the applicable confidentiality agreement, destroy) all information required to be
returned (or, if applicable, destroyed) by such Person under the terms of the applicable confidentiality agreement and, if requested by Purchaser, to enforce
such Person’s obligation to do so and Seller shall immediately terminate all physical and electronic dataroom access previously granted to any such Person or
its Representatives.
 

(b)                                 Notwithstanding anything to the contrary contained in Section 7.4(a), but subject to Seller’s compliance in all material respects
with the other provisions of this Section 7.4, if the board of directors of Seller receives an unsolicited, written bona fide Alternative Transaction Proposal
from a Person, that did not arise from a breach of this Section 7.4, after the date of this Agreement and prior to the date Seller obtains the Seller Shareholder
Approval that the board of directors of Seller (or a committee thereof) determines, after receiving the advice of outside legal counsel and an independent
financial advisor of nationally recognized reputation, constitutes or would reasonably be expected to result in a Superior Proposal, then, prior to obtaining the
Seller Shareholder Approval, Seller may (i) furnish pursuant to an Acceptable Confidentiality Agreement any information with respect to Seller and its
Subsidiaries to the Person making such Alternative Transaction Proposal, provided that any such information must be provided to Purchaser simultaneously
with or promptly following its provision to such Person to the extent reasonably practicable and not previously made available to Purchaser, and (ii)
participate in discussions and negotiations with such Person regarding an Alternative Transaction Proposal if, but only if, prior to taking the actions described
in either of clause (i) or (ii), the board of directors of Seller (or a committee thereof) (A) after receiving advice from Seller’s outside legal counsel, determines
in good faith that the failure to take such action would be inconsistent with its fiduciary duties to Seller and its shareholders under applicable Law and (B)
obtains from such Person an Acceptable Confidentiality Agreement and, substantially simultaneously with its execution, delivers to Purchaser a copy of such
Acceptable Confidentiality Agreement.  For the purposes of this Agreement, “Acceptable Confidentiality Agreement” means any confidentiality agreement
entered into after the date of this Agreement that contains confidentiality and standstill provisions that are no less favorable in the aggregate to Seller than
those contained in the Confidentiality Agreement (as defined herein).



 
(c)                                  Seller shall promptly (and in any event within one (1) Business Day after receipt by Seller or any of its Subsidiaries or any of their

respective Representatives), notify Purchaser of the receipt of any Alternative Transaction Proposal or any inquiries relating to an Alternative Transaction
Proposal or any request for information from, or any negotiations sought to be initiated or continued with, either Seller or its Representatives concerning an
Alternative Transaction Proposal.  Seller’s notice shall include (i) a copy of any written Alternative Transaction Proposal and any other documents provided
to Seller or any of its Subsidiaries with respect to such Alternative Transaction Proposal or (ii) in respect of any Alternative Transaction Proposal, any inquiry
relating to an Alternative Transaction Proposal or any request for information relating to an Alternative Transaction Proposal not made in writing, a written
summary of the material terms of such Alternative Transaction Proposal, inquiry or request, including the identity of the Person or group of Persons making
the Alternative Transaction Proposal, inquiry or request.  Seller shall keep Purchaser reasonably informed on a prompt basis (and in any event within one (1)
Business Day) of the status or developments regarding any Alternative Transaction Proposal, inquiry or request, including any discussions with respect to or
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amendments or proposed amendments thereto.  Other than a Seller Acquisition Agreement entered into in accordance with this Agreement, none of Seller or
any of its Subsidiaries shall, after the date of this Agreement, enter into any agreement, including an Acceptable Confidentiality Agreement, that would
prohibit it from satisfying its obligations under this Agreement or grant any Person exclusive rights to negotiate with Seller.  Seller shall provide Purchaser
with at least forty-eight (48) hours prior written notice of any meeting of the board of directors of Seller (or a committee thereof) at which the board of
directors of Seller (or a committee thereof) is reasonably expected to consider any proposal, inquiry, offer or request with respect thereto (or any lesser
advance notice otherwise provided to members of the board of directors of Seller (or a committee thereof) in respect of such meeting).
 

(d)                                 Except as expressly permitted by Section 7.4(e) and subject to Section 7.4(f), the board of directors of Seller (or a committee
thereof) shall not (i) (A) change, qualify, withdraw, modify or fail to make, or propose to change, qualify, withdraw or modify (publicly or otherwise), in a
manner adverse to Purchaser, the Seller Board Recommendation, (B) make any public statement or take any public action inconsistent with the Seller Board
Recommendation, (C) approve or recommend, or publicly propose to approve or recommend to the shareholders of Seller an Alternative Transaction Proposal
or (D) take formal action or make any recommendation or public statement in connection with a tender offer or exchange offer not conditioned on the sale of
the Business pursuant to this Agreement other than (1) a recommendation, in a Solicitation/Recommendation Statement on Schedule 14D-9, against such
offer within ten (10) Business Days after the commencement of such offer and in any event within two (2) Business Days prior to the Seller Shareholder
Meeting or (2) a “stop, look and listen” communication by the Seller Board pursuant to Rule 14d-9(f) of the Exchange Act (any action described in this clause
(i) being referred to as a “Seller Adverse Recommendation Change”); provided, however, that any public statement other than a “stop, look and listen”
statement of the type contemplated by Rule 14d-9(f) under the Exchange Act or a recommendation against acceptance of such tender or exchange offer shall
be deemed to be a Seller Adverse Recommendation Change or (ii) authorize Seller or any of its Subsidiaries to enter into any letter of intent, term sheet,
merger, acquisition or other agreement or arrangement with respect to, or which may reasonably be expected to lead to or otherwise further, any Alternative
Transaction Proposal (other than an Acceptable Confidentiality Agreement permitted under Section 7.4(b)) (a “Seller Acquisition Agreement”).

 
(e)                                  Notwithstanding anything to the contrary herein, but subject to the provisions of Section 7.4(f), prior to obtaining the Seller

Shareholder Approval, the board of directors of Seller (or a committee thereof) may make a Seller Adverse Recommendation Change (i) if the board of
directors of Seller receives an unsolicited, written bona fide Alternative Transaction Proposal that did not arise or result from any breach of this Section 7.4
and that has not been withdrawn that the board of directors of Seller (or a committee thereof), after receiving the advice of outside legal counsel, determines
in good faith (A) after also receiving the advice of independent financial advisors of nationally recognized reputation, constitutes a Superior Proposal and (B)
that the failure to take such action would be inconsistent with its fiduciary duties under applicable Law; provided, however, that Seller shall not enter into a
Seller Acquisition Agreement unless this Agreement shall have been terminated by Seller in accordance with Section 11.1(i) and the Seller Termination Fee
has been paid in accordance with Section 11.3(b); or (ii) if an Intervening Event shall have occurred, if the board of directors of
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Seller (or a committee thereof), after receiving the advice of outside legal counsel, determines in good faith that, in light of such Intervening Event, the failure
to take such action would be inconsistent with its fiduciary duties under applicable Law.
 

(f)                                   Seller shall not be entitled to effect a Seller Adverse Recommendation Change, terminate this Agreement pursuant to Section
11.1(i) or enter into a Seller Acquisition Agreement unless (i) Seller has complied in all material respects with this Section 7.4, (ii) Seller has provided written
notice (a “Notice of Seller Adverse Recommendation Change”) to Purchaser that Seller intends to take such action and describing the material terms and
conditions of the purported Superior Proposal or the event constituting an Intervening Event, as applicable, that is the basis of such action, including, if
applicable, with such Notice of Seller Adverse Recommendation Change a copy of the relevant proposed transaction agreements with the party making such
purported Superior Proposal and other material documents, including any equity and debt commitment letters and any other material documents related to the
financing of such Superior Proposal, and (iii) following the end of the four (4) Business Day period following Purchaser’s receipt of the Notice of Seller
Adverse Recommendation Change, (x) if such proposed Seller Adverse Recommendation Change is in response to a purported Superior Proposal, the board
of directors of Seller shall have determined in good faith, taking into account any changes to the terms of this Agreement proposed by Purchaser to Seller in
response to the Notice of Seller Adverse Recommendation Change or otherwise (the “Revised Transaction Proposal”), after having received the advice of an
independent financial advisor of nationally recognized reputation and outside counsel, that such Alternative Transaction Proposal remains a Superior Proposal
with respect to the Revised Transaction Proposal and (y) if such proposed Seller Adverse Recommendation Change is in response to an Intervening Event, the
board of directors of Seller, after consultation with Seller’s outside legal counsel, shall have determined in good faith that failure to make a Seller Adverse
Recommendation Change would be inconsistent with the directors’ fiduciary duties under applicable Law; provided that during any such four (4) Business
Day period (or any extension thereof), Seller shall negotiate in good faith with Purchaser (to the extent Purchaser desires to negotiate) regarding any Revised
Transaction Proposal.  Any substantive amendment to the terms of such Superior Proposal shall require a new Notice of Seller Adverse Recommendation
Change and Seller shall be required to comply again with the requirements of this Section 7.4(f) (provided, however, that references to the four (4) Business
Day period above shall be deemed to be references to a three (3) Business Day period).

 
(g)                                  Nothing in this Section 7.4 shall prohibit the board of directors of Seller (or a committee thereof) from taking and disclosing to the

shareholders of Seller a position on any tender or exchange offer, if the board of directors of Seller (or a committee thereof) determines, after consultation
with outside legal counsel, that failure to so disclose such position would constitute a violation of applicable Law; provided, however, that the board of
directors of Seller (or a committee thereof) shall not recommend that the shareholders of Seller tender their shares in connection with any tender or exchange
offer (or otherwise approve or recommend any Alternative Transaction Proposal) or effect a Seller Adverse Recommendation Change, unless in each case the



applicable requirements of Section 7.4(f) shall have been satisfied.  In addition, it is understood and agreed that, for purposes of this Agreement (including
Article 11), a factually accurate public statement by Seller that describes Seller’s receipt of an Alternative Transaction Proposal and the operation of this
Agreement with respect thereto, or any “stop, look and listen”
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communication or any similar communication to the shareholders of Seller, shall not, in and of itself, constitute a Seller Adverse Recommendation Change or
an approval or recommendation with respect to any Alternative Transaction Proposal.
 

(h)                                 As used in this Agreement, “Alternative Transaction Proposal” shall mean any bona fide proposal or offer from any Person or
group (as defined under Section 13(d) of the Securities Exchange Act of 1934, as amended) (other than Purchaser and its Affiliates) relating to, in a single
transaction or series of related transactions, any (i) acquisition of twenty percent (20%) or more of the Purchased Assets or Purchased Assets to which twenty
percent (20%) or more of Seller’s revenues or earnings associated with the Business are attributable, (ii) acquisition of twenty percent (20%) or more of any
class of Common Stock or other equity securities of Seller, (iii) tender offer or exchange offer that, if consummated, would result in any Person or group
beneficially owning twenty percent (20%) or more of any class of Common Stock or other equity securities of Seller, or (iv) merger, consolidation, share
exchange, business combination, recapitalization, liquidation, dissolution or similar transaction involving Seller.

 
(i)                                     As used in this Agreement, “Superior Proposal” shall mean any unsolicited, written bona fide Alternative Transaction Proposal on

terms which the board of directors of Seller determines in good faith, after having received the advice of Seller’s outside legal counsel and independent
financial advisors of nationally recognized reputation, to be more favorable, from a financial point of view, to the holders of Common Stock than the sale of
the Purchased Assets pursuant to this Agreement, taking into account all of the terms and conditions of such proposal (including all legal and regulatory
aspects of such proposal, including the likelihood and timing of consummation thereof) and this Agreement (including any Revised Transaction Proposal);
provided, however, that for purposes of the definition of “Superior Proposal,” the references to “twenty percent (20%)” in the definition of Alternative
Transaction Proposal shall be deemed to be references to “fifty percent (50%).”  For purposes of this Agreement, Raymond James & Associates, Inc. shall be
deemed to be an independent financial advisor of nationally recognized reputation.

 
(j)                                    Notwithstanding anything to the contrary contained in Section 7.4(a), but subject to Seller’s compliance in all material respects

with the other provisions of this Section 7.4, (i) upon receipt by Seller of an Alternative Transaction Proposal from a Person, Seller and its Representatives
may contact such Person solely in order to clarify and understand the terms and conditions of any Alternative Transaction Proposal made by such Person so as
to determine whether such Alternative Transaction Proposal constitutes or would reasonably be expected to result in a Superior Proposal.

 
(k)                                 Notwithstanding anything to the contrary contained in this Section 7.4 or elsewhere in this Agreement, the provisions of this

Section 7.4 shall not apply to (i) the sale or disposition by way of asset sale (including a sale of equity securities of any Subsidiary) of any part, or all, of
Seller’s Other Businesses so long as clause (i) of the definition of Alternative Transaction Proposal is not satisfied or (ii) any transaction that is conditioned
on the consummation of the transactions contemplated by this Agreement, including, without limitation, any investment in or tender offer for Common Stock
or other equity securities of Seller or any merger, consolidation, recapitalization or other business combination involving Seller or any of its Subsidiaries or
any sale of all or substantially all of the assets of Seller and its Subsidiaries.
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7.5                               Access to Information; Confidentiality.
 

(a)                                 From the date hereof until the Closing, upon reasonable notice, Seller shall: (i) afford Purchaser, the Debt Financing Sources, the
Mezzanine Financing Sources and their respective Representatives reasonable access to the properties and Books, Records and Files of the Business
(including access to conduct Phase I environmental site assessments but not intrusive soil testing), and (ii) furnish to the Representatives of Purchaser, the
Debt Financing Sources and the Mezzanine Financing Sources such additional financial and operating data and other information regarding the Business (or
copies thereof) as Purchaser, the Debt Financing Sources or the Mezzanine Financing Sources may from time to time reasonably request; provided, however,
that any such access or furnishing of information shall be conducted at Purchaser’s expense, during normal business hours and in such a manner as not to
interfere with the normal operations of the Business or any of Seller’s Other Businesses.  Notwithstanding anything to the contrary in this Agreement, Seller
shall not be required to disclose any information to Purchaser, the Debt Financing Sources or the Mezzanine Financing Sources if such disclosure would be
reasonably likely to (x) cause significant competitive harm to the Business if the transactions contemplated hereby are not consummated, (y) jeopardize any
attorney-client or other legal privilege (but only if such privilege is asserted in good faith and after using reasonable best efforts to disclose such information
in a way that would not waive such privilege) or (z) contravene any applicable Laws, fiduciary duty or binding agreement entered into prior to the date hereof
(after using reasonable best efforts to disclose such information in a way that would not contravene any applicable Law, fiduciary duty or binding agreement),
and in no event shall Seller or any of its respective Affiliates be required to provide access to or copies of any income Tax Returns of Seller or any such
Affiliate.

 
(b)                                 The terms of the Confidentiality Agreement, dated as of February 20, 2014, between Purchaser and Seller (as amended, the

“Confidentiality Agreement”), shall continue in full force and effect until the Closing, at which time such Confidentiality Agreement and the obligations of
Purchaser under this Section 7.5(b) shall terminate; provided, however, that, from and after the Closing, except as would have been permitted under the terms
of the Confidentiality Agreement, Purchaser shall, and shall cause its officers, directors, employees, authorized representatives and Affiliates to, treat and hold
as confidential, and not disclose to any Person the Confidential Information relating to Seller and the Excluded Assets and Seller’s Other Businesses.  If this
Agreement is, for any reason, terminated prior to the Closing, the Confidentiality Agreement shall continue in full force and effect.

 
(c)                                  Nothing provided to Purchaser pursuant to Section 7.5(a) shall in any way amend or diminish Purchaser’s obligations under the

Confidentiality Agreement.  Purchaser acknowledges and agrees, subject to Section 7.5(b), that any Evaluation Material (as defined in the Confidentiality
Agreement) provided to Purchaser pursuant to Section 7.5(a) or otherwise by or on behalf of Seller or any officer, director, employee or authorized
representative shall be subject to the terms and conditions of the Confidentiality Agreement.

 
(d)                                 For a period of three (3) years after the Closing, for so long as the information or data retained by Seller and its Affiliates and

primarily relating to the Business, the Purchased Assets and the Assumed Liabilities constitutes confidential or proprietary information (the “Business
Proprietary Information”), Seller shall, and shall cause its Affiliates to, treat and
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hold as confidential all such Business Proprietary Information.  If Seller or any of its Affiliates is required (by written request for information or documents in
any legal proceeding, interrogatory, subpoena, civil investigative demand or similar process or by Law) to disclose any Business Proprietary Information, it
shall notify Purchaser promptly of the request or requirement so that Purchaser, at its expense, may seek an appropriate protective order or waive compliance
with this Section 7.5(d). If, in the absence of a protective order or receipt of a waiver hereunder, Seller or any of its Affiliates is legally compelled to disclose
such Business Proprietary Information, Seller or any such Affiliates shall (x) furnish only that portion of the Business Proprietary Information that is legally
required to be disclosed and (y) request that confidential treatment be accorded such Business Proprietary Information.  From and after the Closing, except as
otherwise permitted by the terms of this Agreement or any Ancillary Agreement, Seller shall, and shall cause its Affiliates to, cease all use of the Business
Proprietary Information. Notwithstanding the foregoing, the provisions of this Section 7.5(d) shall not prohibit the disclosure of the Business Proprietary
Information by Seller or its Affiliates to the extent reasonably required (i) to prepare or complete any required Tax Returns or financial statements; (ii) in
connection with audits or other proceedings by or on behalf of a Governmental Authority; (iii) to comply with Law; or (iv) in connection with asserting any
rights or remedies or performing any obligations under this Agreement. Notwithstanding the foregoing, the provisions of this Section 7.5(d) shall not apply to
information that (A) has been, is or becomes publicly available other than as a result of a disclosure by Seller or its Affiliates; or (B) is or becomes available
to Seller or such Affiliates on a non-confidential basis from a source that, to Seller’s Knowledge, or such Affiliate’s knowledge, is not prohibited from
disclosing such information by a legal, contractual or fiduciary obligation.
 

7.6                               Regulatory and Other Authorizations; Notices and Consents.
 

(a)                                 Each of Seller and Purchaser shall use its reasonable best efforts to obtain promptly all Consents of all Governmental Authorities
that may be or become necessary for the performance of its and the other Party’s obligations pursuant to, and the consummation of the transactions
contemplated by, this Agreement and the Ancillary Agreements including, without limitation, Consents that may be required under the HSR Act or other
Competition Law.  Seller and Purchaser shall cooperate with one another in promptly seeking to obtain all such Consents. If any objections are asserted with
respect to the transactions contemplated hereby under any Competition Law or if any suit or proceeding is instituted or threatened by any Governmental
Authority or any private party challenging any of the transactions contemplated hereby as violative of any Competition Law, each of Purchaser and Seller
shall use its reasonable best efforts to promptly resolve such objections.  Notwithstanding anything to the contrary in this Section 7.6, except as otherwise
may be mutually agreed to by the Parties, nothing in this Agreement shall require or obligate Purchaser or any of its Affiliates to, and Seller shall not and
shall not permit their Subsidiaries to, without the prior written consent of Purchaser, agree or otherwise be required to sell, divest, dispose of, license, hold
separate, or take or commit to take any action that limits in any respect its freedom of action after the Closing with respect to, or its ability to retain after the
Closing, any businesses, products, rights, services, licenses, or assets of Purchaser, Seller or any of their respective Affiliates, as applicable.

 
(b)                                 In furtherance and not in limitation of the foregoing, to the extent required by applicable Competition Law, each party hereto

agrees to make an appropriate filing of a
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notification and report form pursuant to the HSR Act with respect to the transactions contemplated hereby (which filing shall request early termination of the
waiting period under the HSR Act) as promptly as practicable and in any event within ten (10) Business Days from the date hereof, or such other time as
mutually agreed to by the parties, and to supply as promptly as practicable any additional information and documentary material that may be requested
pursuant to the HSR Act and use its commercially reasonable efforts to take, or cause to be taken, all other actions consistent with this Section 7.6 necessary
to cause the expiration or termination of the applicable waiting periods under the HSR Act (including any extensions thereof) as soon as practicable. Filing
fees with respect to such filings and notifications shall be borne by Purchaser.
 

(c)                                  Each Party shall promptly notify the other Party of any communication it or any of its Affiliates receives from any Governmental
Authority relating to the matters that are the subject of this Agreement and permit the other Party to review in advance any proposed communication by such
Party to any Governmental Authority relating to the matters that are the subject of this Agreement.  Neither Party shall agree to participate in any meeting
with any Governmental Authority in respect of any filings, investigation or other inquiry related to the transactions contemplated by this Agreement
(including any proceedings under or relating to the HSR Act or other Competition Law) unless it consults with the other Party in advance and, to the extent
permitted by such Governmental Authority, gives the other Party the opportunity to attend and participate at such meeting.  Subject to the Confidentiality
Agreement, the Parties shall coordinate and cooperate fully with each other in exchanging such information and providing such assistance as the other Party
may reasonably request in connection with the foregoing; provided that, notwithstanding anything herein to the contrary, no party to this Agreement shall be
under an obligation to disclose confidential information with respect to its Affiliates to (x) any other Party or (y) any Governmental Authority except where
such confidential information is afforded confidential treatment.  Subject to the Confidentiality Agreement, the Parties shall provide each other with copies of
all correspondence, filings or communications between them or any of their representatives, on the one hand, and any Governmental Authority or members of
its staff, on the other hand, with respect to this Agreement and the transactions contemplated by this Agreement.

 
(d)                                 Purchaser shall have the primary responsibility for securing the transfer, reissuance or procurement of the Permits listed on

Schedule 2.1(f) of the Seller Disclosure Schedule effective as of the Closing Date.  Seller shall cooperate with Purchaser’s efforts in this regard, assist in any
transfer or reissuance of such Permits held by Seller or the procurement of any other such Permits when so requested by Purchaser and use its commercially
reasonable efforts to ensure that all such Permits are available to Purchaser without a disruption to the Business, including, without limitation, all export and
import licenses that are required for the ongoing operation of the Business.  Seller’s commercially reasonable efforts shall include, but not be limited to,
providing copies of all such Permits to Purchaser, providing Purchaser with all information it requires about unshipped balances and other terms and
conditions of and compliance with such Permits, and engaging with Governmental Authorities with or as required by Purchaser to secure the transfer or
reissuance of the Permits to Purchaser.

 
(e)                                  For purposes of this Agreement, “reasonable best efforts,” “commercially reasonable efforts” or any substantially similar

undertakings shall not require Purchaser to (i) pay (or agree to pay) more for the Debt Financing or the Mezzanine Financing (whether in interest
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rate, fees or otherwise) than the terms set forth in the Debt Commitment Letter or Mezzanine Commitment Letter, as applicable, and any fee letter entered
into by Purchaser in connection with such Debt Commitment Letter or Mezzanine Commitment Letter, as applicable (after giving effect to any increase in
interest rate, fees or otherwise resulting from any lender exercising flex provisions contained in such fee letter), (ii) seek more equity capital than is
committed in the Equity Commitment Letter or (iii) waive any condition or agree to any changes to the Debt Commitment Letter, Mezzanine Commitment
Letter or Equity Commitment Letter.
 

(f)                                   For purposes of this Agreement, “reasonable best efforts,” “commercially reasonable efforts” or any substantially similar
undertakings shall not require Seller to pay (or agree to pay) any fees for obtaining any Consents other than as specifically set forth herein.

 
(g)                                  Seller will cooperate and take all required steps to (i) promptly after the date hereof file with the U.S. State Department,

Directorate of Defense Trade Controls (“DDTC”) written notice of the transactions contemplated hereby in accordance with Section 122.4 of the ITAR and
(ii) promptly prepare any amendments or take any other necessary steps, if requested by Purchaser, to transfer current Permits, including U.S. Government
export and import licenses, agreements and other approvals, to Purchaser or such entity as it shall designate.

 
7.7                               Notifications.  Prior to the Closing Date, Seller shall give prompt notice to Purchaser, and Purchaser shall give prompt notice to Seller, of

(a) any notice or other communication received by such party from any Governmental Authority in connection with the transactions contemplated hereby or
from any Person alleging that the consent of such Person is or may be required in connection with the transactions contemplated hereby, (b) any actions, suits,
claims, investigations or proceedings commenced or, to the Knowledge of such party, threatened against, relating to or involving or otherwise affecting such
party or any of its Subsidiaries which relate to the transactions contemplated hereby, (c) in the case of Seller, the occurrence of any event that would
reasonably be expected to have, individually or in the aggregate, a Material Adverse Effect, (d) the occurrence of any event or the existence of any
circumstance that would reasonably be expected to result in the failure of the notifying Party to satisfy a condition specified in Article 10 hereof and (e) any
notice or other communication received by such party relating to any default under or breach of any Material Contract to which Seller or any of its
Subsidiaries is a party; provided that the delivery of any notice pursuant to this Section 7.7 shall not limit or otherwise affect the remedies available hereunder
to the party receiving such notice.

 
7.8                               Release of Indemnity Obligations.
 

(a)                                 Purchaser shall use commercially reasonable efforts to replace, effective as of the Closing, Seller and its Affiliates, to the extent
permitted under Law and applicable financing agreements to which Purchaser is subject, in respect of all obligations of the Seller and any such Affiliate as
obligor under any Financial Support Arrangements obtained or entered into by Seller or any such Affiliate for the benefit of the Business. To the extent such
substitution has been effected, Seller and such Affiliates shall from and after the Closing cease to have any obligation whatsoever arising from or in
connection with such Financial Support Arrangements. To the extent such substitution has not been effected as of the Closing, Seller shall, and shall cause
such Affiliates to, use commercially reasonable efforts to cause such Financial Support
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Arrangements to remain in effect, and Purchaser shall promptly reimburse and indemnify, defend and hold harmless Seller and such Affiliates with respect to
any such Financial Support Arrangements.
 

(b)                                 After the Closing, each of Seller and Purchaser, at the request of the other Party, shall use, and shall cause their respective
Affiliates to use, commercially reasonable efforts to obtain any Consent, substitution or amendment required to novate or assign all Assumed Liabilities to
Purchaser and any Excluded Liabilities to Seller, and obtain in writing the unconditional release of Seller and its Affiliates with respect to the Assumed
Liabilities and the unconditional release of Purchaser with respect to the Excluded Liabilities.

 
7.9                               Intellectual Property Matters.
 

(a)                                 Except as expressly set forth in this Section 7.9, no interest in or right to use the name “EMCORE” or any derivation thereof or any
other Trademarks of Seller other than the Trademarks listed on Schedule 2.1(d) of the Seller Disclosure Schedule (the “Retained Marks”), is being transferred
or licensed to Purchaser pursuant to the transactions contemplated by this Agreement. Seller hereby grants to Purchaser a limited, worldwide, non-exclusive,
non-transferable, non-sublicensable, royalty-free license to use any materials bearing Retained Marks and to sell, transfer and ship any products or related
materials bearing Retained Marks only to the extent: (a) requested to do so by Seller, (b) displayed on the hardcopy (non-electronic) form or the softcopy
electronic form of such materials delivered to Purchaser at the Closing or (c) required under Assigned Contracts with customers. The foregoing license shall
expire upon the earliest occurrence of (i) Purchaser having qualified the use of its Trademarks with each customer, (ii) the end of life of the applicable
product, and (iii) six (6) months after the Closing Date. The foregoing license is subject to Seller’s standard Trademark usage guidelines, a copy of which has
been provided to Purchaser. Within six (6) months following the expiration of the foregoing license, all materials bearing any Retained Mark in the possession
of Purchaser, any of its subsidiaries or any of their respective agents shall be promptly destroyed.  Notwithstanding anything in this Section 7.9 to the
contrary, Purchaser and its Affiliates shall have the right (A) to retain records and other historical or archived documents containing or referencing the
Retained Marks to the extent used in the Business or related to the Purchased Assets; (B) when advisable or necessary, to refer to the historical relationship
between the Business and Purchaser and its Affiliates, on the one hand, and Seller and its Affiliates, on the other hand (whether in documents or
correspondence with third parties concerning Purchased Assets, regulatory matters, or otherwise); and (C) to indicate, when advisable or necessary, the
Business’s historical name(s), regardless of whether such name(s) include any of the Retained Marks.

 
(b)                                 Promptly after the date hereof, Seller shall use commercially reasonable efforts to correct the ownership or chain of title

discrepancies or errors identified in the footnotes in Schedule 5.15(a) with the object of correcting any such discrepancies or errors on or prior to the Closing.
 

7.10                        Transition Services.  Seller shall enter into a transition services agreement with Purchaser and, to the extent applicable, its Affiliates, in
substantially the form attached hereto as Exhibit F and on such other terms and provisions as the Parties shall mutually agree in writing (the “Transition
Services Agreement”).

 
57



 
7.11                        Further Action.
 

(a)                                 With respect to any Government Contract or Government Bid listed in Schedule 5.10(a) of the Seller Disclosure Schedule, at
Purchaser’s written request, the Seller shall communicate to the appropriate representative for each Governmental Authority, prime contractor, and/or higher-
tier subcontractor, as applicable, the fact that the transactions contemplated by this Agreement are pending. Such communications shall be made as soon as
practicable after the Purchaser’s written request and prior to the Closing Date and shall be made in such manner as Purchaser reasonably determines in
consultation with Seller.

 
(b)                                 Prior to and after Closing, each of Seller and Purchaser shall use its commercially reasonable efforts to take, or cause to be taken,

all appropriate action, to do or cause to be done all things necessary, proper or advisable under applicable Law and the agreements included in the Purchased
Assets, and to execute and deliver such documents and other papers and any other agreements, as may be necessary to carry out the provisions of this
Agreement and the Ancillary Agreements and consummate and make effective the sale, transfer and conveyance of the Purchased Assets (including the
Government Contracts and Government Bids listed in Schedule 5.10(a) of the Seller Disclosure Schedule) and the assignment of the Assumed Liabilities or
the exclusion of the Excluded Liabilities pursuant to this Agreement and to consummate and make effective the other transactions contemplated by this
Agreement and the Ancillary Agreements, including using commercially reasonable efforts to ensure satisfaction of the conditions precedent to each Party’s
obligations hereunder and thereunder and including, to the extent practicable, using commercially reasonable efforts to obtain all required Consents from third
parties, including novation approval or other Consent from any Governmental Authority.  The Parties shall commence their efforts to obtain such Consents
promptly after the execution of this Agreement.  The Parties shall keep the other fully informed, on a current and timely basis, as to the progress of such
Consents and provide copies of all letters, correspondence, and other material documents to or from any third party with respect thereto. Notwithstanding
anything to the contrary in this Agreement, neither Seller nor any of its Subsidiaries shall agree to any modification of any term of or condition in any
Assigned Contract or commit on behalf of Purchaser or the Business to any post-Closing obligation, in each case, in order to obtain consent for the
transactions contemplated hereby, except with the prior written consent of Purchaser.

 
(c)                                  Promptly following Closing and in accordance with FAR 42.1204, Seller, on behalf of itself, all applicable Subsidiaries of Seller,

and Purchaser, shall submit to the appropriate contracting officer the documentation required for novation of each Government Contract with a Governmental
Authority of the United States Government (as listed in Schedule 5.3 of the Seller Disclosure Schedule).  Seller shall prepare the initial drafts of any required
novation requests and furnish all of the information and documents required in connection with any subsequent requests or requirements of the Governmental
Authority.  Purchaser shall provide to Seller promptly any information regarding Purchaser that is reasonably required in connection with any subsequent
requests or requirements of the Governmental Authority.

 
(d)                                 Notwithstanding anything in this Agreement to the contrary, this Agreement shall not constitute an agreement to assign, license,

sublicense or otherwise provide rights with respect to any Purchased Asset or any right thereunder if an attempted assignment,
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license or other provision, without the Consent of, or other action by, any third party, would constitute a breach or other contravention of a Contract with such
third party or would in any way adversely affect the rights of Purchaser or Seller or any of their respective Affiliates relating to such Purchased Assets.
 

(e)                                  For the novation and/or assignment of each Government Contract and each Government Bid and to the extent that any of the other
transfers, distributions, licenses, deliveries, assumptions, or assignments required to be made in connection with the transactions contemplated by this
Agreement shall not have been so consummated at Closing, the Parties shall cooperate and use their commercially reasonable efforts after the Closing to
effect such consummation as promptly thereafter as reasonably practicable, including executing and delivering such further instruments of transfer and taking
such other actions as the Parties may reasonably request in order to effectuate the purposes of this Agreement or to more effectively transfer to Purchaser or
confirm Purchaser’s right, title to or interest in, all of the Purchased Assets, to put Purchaser in actual possession and operating control thereof and to permit
Purchaser to exercise all rights with respect thereto (including rights under Contracts and other arrangements as to which the Consent of any third party to the
transfer thereof shall not have previously been obtained); provided that Purchaser shall indemnify Seller for any and all Losses incurred by Seller as a direct
result of Seller’s guarantee obligation required to be given to the United States Government with respect to Purchaser’s performance of any novated
Government Contract after the effective date of such novation.

 
(f)                                   In the event and to the extent that Seller and Purchaser are unable to obtain any required Consents, Seller shall (i) continue to be

bound thereby pending assignment to Purchaser, (ii) at the direction and expense of Purchaser, pay, perform and discharge fully all of its obligations
thereunder from and after the Closing and prior to assignment to Purchaser and (iii) without further consideration therefor, pay, assign and remit to Purchaser
promptly all monies, rights and other consideration received in respect of such agreements.  Seller shall exercise or exploit its rights and options under all
such agreements, leases, licenses and other rights and commitments when and only as reasonably directed by Purchaser.  In furtherance of this obligation,
Seller and Purchaser will execute at Closing the Pre-Novation Agreement, which shall apply to all Government Contracts and Government Bids for which
assignment to Purchaser has not been completed, including any Government Contracts or Government Bids with a Governmental Authority of the United
States Government for which novation may be required.  If and when any such Consent shall be obtained (the cost of obtaining any such Consent, if any, shall
be borne by Seller) or such agreement, lease, license or other right shall otherwise become assignable or sublicensable, Seller shall promptly assign or
sublicense its agreed-to rights and obligations thereunder to Purchaser without payment of further consideration and Purchaser shall, without the payment of
any further consideration therefor, assume such rights and obligations.

 
(g)                                  In the event that the Parties determine that certain assets, rights or properties which properly constitute Purchased Assets were not

transferred to Purchaser at Closing, Seller shall promptly take all steps reasonably necessary to transfer and deliver any and all of such assets to Purchaser
without the payment by Purchaser of any further consideration therefor.  In the event that the Parties determine that certain Excluded Assets were transferred
to Purchaser at Closing, then Purchaser shall promptly take all steps reasonably necessary to
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transfer and deliver any and all of such Excluded Assets to Seller without the payment by Seller of any further consideration therefor.



 
7.12                        Affiliate Transactions; Intercompany Arrangements.  No later than immediately prior to the Closing, Seller shall, and shall cause its

Affiliates to, terminate all agreements or arrangements, written or unwritten, of any kind (other than any Ancillary Agreements), between Seller or any of its
Affiliates, on the one hand, and the Business, on the other hand, without liability or cost to Purchaser or any of its Affiliates.

 
7.13                        Release.
 

(a)                                 Effective as of the Closing, Seller, on behalf of itself and each of its Subsidiaries, hereby irrevocably and unconditionally releases
and forever discharges the Business and Purchaser and their respective current and former directors, officers, Affiliates, employees and fiduciaries from all
actions, causes of action, suits, Liabilities, debts, claims and demands which Seller or any of its Subsidiaries has or may have in the future that arise out of or
relate to facts or circumstances in existence prior to the Closing, including those claims that are unknown, unanticipated or unsuspected or that may hereafter
arise as a result of the discovery of new and/or additional facts; provided, however, that such releases and discharges shall not affect any claims by Seller or
its Subsidiaries which Seller or any of its Subsidiaries has or may have in the future against the Business or Purchaser arising under this Agreement or any
Ancillary Agreements or that arise out of acts, events, conditions or omissions that occur or come into existence after the Closing.

 
(b)                                 Seller acknowledges and understands the significance and potential consequences of its release of unknown claims in Section

7.13(a).  In addition, Seller, on behalf of itself and its current Subsidiaries, hereby irrevocably and forever waives all rights it and they may have arising under
California Civil Code Section 1542 (or any analogous requirement of law) with respect to the foregoing releases in Section 7.13(a).  Seller, on behalf of itself
and its current Subsidiaries, understands that Section 1542 provides that: “A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS WHICH THE
CREDITOR DOES NOT KNOW OR SUSPECT TO EXIST IN HIS OR HER FAVOR AT THE TIME OF EXECUTING THE RELEASE, WHICH IF
KNOWN BY HIM OR HER MUST HAVE MATERIALLY AFFECTED HIS OR HER SETTLEMENT WITH THE DEBTOR.” Seller, on behalf of itself
and its current Subsidiaries, acknowledges that it has been fully informed by its counsel concerning the effect and import of this Agreement under California
Civil Code Section 1542 and other requirements of Law.

 
7.14                        Books, Records and Files.  Purchaser and Seller agree that Seller may maintain copies of any Books, Records and Files that are included in

the Purchased Assets and that are delivered to Purchaser hereunder and Seller may prepare a comprehensive index and file plan of such Books, Records and
Files.  Purchaser agrees to retain and maintain such Books, Records and Files for a period of at least seven (7) years after the Closing (plus any additional
time as required by Law or during which Purchaser has been advised by Seller that (i) there is an ongoing Tax audit with respect to periods prior to the
Closing or (ii) any such period is otherwise open to assessment; provided that only such Books, Records and Files reasonably related to the appropriate Tax
audit or period as advised by Seller shall be subject to such time extension).
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During such period, Purchaser agrees to give Seller and its representatives reasonable cooperation, access (including copies) and staff assistance, as needed,
during normal business hours and upon reasonable notice, with respect to the Books, Records and Files delivered to Purchaser hereunder, and Seller agrees to
give Purchaser and its representatives reasonable cooperation, access and staff assistance, as needed, during normal business hours and upon reasonable
notice, with respect to the Books, Records and Files relating to the Business and retained by Seller, in each case as may be necessary for general business
purposes, including the defense of litigation, the preparation of Tax returns and financial statements and the management and handling of Tax audits; provided
that such cooperation, access and assistance does not unreasonably disrupt the normal operations of Purchaser or Seller or their respective Affiliates. 
Notwithstanding anything to the contrary contained in this Agreement, neither Seller nor any of its respective Affiliates shall be required to provide access to
or copies of any income Tax Returns of Seller or any such Affiliate.
 

7.15                        Non-Compete. Subject to the provisions of this Section 7.15, Seller agrees that for a period of three (3) years from and after the Closing
Date, none of Seller or any of its Affiliates shall compete, directly or indirectly, with the Business as conducted as of the Closing Date (a “Competitive
Activity”); provided, however, that it shall not be deemed to be a violation of this Section 7.15 for Seller to, directly or indirectly: (i) invest in or own any
non-voting or non-convertible debt securities or other debt obligations of any Person; (ii) make any equity investments in publicly-traded companies that may
compete with the Business, (provided that such investments are passive in nature and do not exceed 5% of the outstanding voting power of such public
companies); or (iii) own any interests in any Person through any Employee Benefit Plan.  Purchaser acknowledges that Seller engages in Seller’s Other
Businesses and, notwithstanding anything herein to the contrary, Purchaser agrees that Seller shall not be in breach of any provision of this Section 7.15 solely
as a result of Seller continuing to engage in Seller’s Other Businesses as conducted as of the Closing Date following the Closing Date. The Parties recognize
that the Laws and public policies of the various states of the United States and other jurisdictions may differ as to the validity and enforceability of covenants
similar to those set forth in this Section 7.15.  It is the intention of the Parties that the provisions of this Section 7.15 shall not render unenforceable, or impair,
the remainder of the provisions of this Section 7.15.  Accordingly, if any provision of this Section 7.15 shall be determined to be invalid or unenforceable,
such invalidity or unenforceability shall be deemed to apply only with respect to the operation of such provision in the particular jurisdiction in which such
determination is made and not with respect to any other provision or jurisdiction, and Section 13.4 shall apply to substitute a valid and enforceable provision
thereof.  Notwithstanding anything in this Section 7.15 to the contrary, in the event of an acquisition of the stock, business or assets of Seller and/or any of its
Affiliates (by asset purchase, stock purchase, merger, consolidation or otherwise) by any Person who is not a current Affiliate of the Seller, this Section 7.15
shall neither prohibit nor apply to the business of such Person as conducted prior to such acquisition.

 
7.16                        Insurance Cooperation.
 

(a)                                 From and after the Closing Date, to the extent that any insurance policy owned or controlled by Seller (“Seller Insurance Policies”)
covers any losses from Assumed Liabilities or the Purchased Assets arising out of an occurrence prior to the Closing Date (“Purchaser Claims”), at
Purchaser’s sole cost and expense (including reasonable out-of-pocket
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costs and expenses of Seller), Seller shall cooperate with Purchaser in submitting Purchaser Claims on behalf of and for the benefit of Purchaser under any
Seller Insurance Policy; provided that Purchaser acknowledges and agrees that (A) Seller shall not be responsible for any losses from Assumed Liabilities or
the Purchased Assets that are “self-insured” by Seller prior to or at the Closing Date or that are within any applicable deductible or retention amounts under
any Seller Insurance Policy, (B) Seller shall not be liable to Purchaser for any losses or other amounts hereunder if any insurance company that has issued any
Seller Insurance Policy fails to pay such losses or amounts for any reason and (C) except with respect to any Seller Insurance Policy under which any



Purchaser Claim is pending, Seller may, at any time, without liability or obligation to Purchaser, amend, commute, terminate, buy-out, extinguish liability
under or otherwise modify any Seller Insurance Policy.
 

(b)                                 Purchaser shall not have access to the Seller Insurance Policies except as provided in this Section 7.16.  This Agreement shall not
be construed to waive any right or remedy of the Seller in respect of any Seller Insurance Policy.  No covenant or agreement by any party hereto to indemnify
any other party hereto shall release, or be deemed to release, any insurer with respect to any claim made under any Seller Insurance Policy, nor shall the
inclusion of this Section 7.16 be deemed to limit in any way the indemnification obligations of the parties under this Agreement.

 
(c)                                  Seller shall assign, to the extent assignable, to Purchaser the right to receive any future proceeds (including any proceeds in respect

of business interruption insurance for any period after the Closing) relating to any such Purchaser Claim following the Closing. Any Party receiving a notice
with respect to any Purchaser Claim shall promptly notify all other parties hereto.  To the extent that Seller and Purchaser have competing claims that will
exhaust the limits of a Seller Insurance Policy, the limits of such Seller Insurance Policy shall be apportioned between the Parties in proportion to their
respective bona fide losses covered thereunder without regard to policy limits.

 
(d)                                 Notwithstanding anything in this Agreement to the contrary, in the event that Seller (i) consolidates with or merges into any other

Person and shall not be the continuing or surviving company or entity of such consolidation or merger; (ii) transfers all or substantially all of its properties
and assets to any Person; or (iii) winds up its business, in each case, resulting in a cessation or termination of Seller’s insurance, then, subject to the terms of
and limitations contained in the Seller Insurance Policies, Purchaser shall have the right but not the obligation in respect of the foregoing clauses (i), (ii) and
(iii) to elect to purchase at Purchaser’s own cost and subject to the terms of and conditions set forth in the Seller Insurance Policies, a “tail” insurance policy
in respect of Liabilities then in existence.

 
7.17                        Interim Financial Statements. From the date hereof to the Closing, Seller will make available to Purchaser, within 45 days of the end of the

applicable quarterly accounting period for each of the four fiscal quarters of the Business, quarterly unaudited balance sheets and related statements of income
of the Business for such quarterly accounting periods and, within 75 days of the end of the annual accounting period of the Business, annual unaudited
balance sheets and related statements of income of the Business for such annual accounting period (collectively, the “Interim Financial Statements”). The
Interim Financial Statements shall be
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prepared in a manner consistent in all material respects with the Financial Statements previously provided to Purchaser.
 

7.18                        Financing.
 

(a)                                 Except as set forth in the “market flex” provisions of any Financing Commitment, Purchaser shall not permit any amendment or
modification to be made to, or any waiver of any provision or remedy pursuant to, the Financing Commitments without the prior written consent of Seller if
such amendment, modification or waiver would or would reasonably be expected to (i) reduce the aggregate amount of the Debt Financing or the Mezzanine
Financing, as applicable, unless the Equity Financing is increased by an equivalent amount or Purchaser obtains commitments for Alternative Financing for
such increase; (ii) impose new or additional conditions or otherwise expand, amend or modify any of the conditions to the receipt of the Financing in a
manner that would reasonably be expected to delay or prevent in any material respect the ability of Purchaser to consummate the transactions contemplated
by this Agreement; or (iii) adversely impact the ability of Purchaser to enforce its rights against the other parties to the Financing Commitments.
Notwithstanding the foregoing, assignments consummated pursuant to the terms of the Financing Commitments are permitted.

 
(b)                                 Purchaser shall use commercially reasonable efforts to take, or cause to be taken, all actions and to do, or cause to be done, all

things necessary, proper and advisable to arrange and obtain the Financing on the terms (including the “flex” provisions applicable thereto) and conditions
described in the Financing Commitments, including using commercially reasonable efforts to (i) maintain in effect the Financing Commitments in accordance
with the terms and subject to the conditions (including the “flex” provisions) thereof; (ii) negotiate, execute and deliver definitive agreements with respect to
the Financing contemplated by the Financing Commitments on the terms and conditions (including the flex provisions) contemplated by the Financing
Commitments; (iii) satisfy on a timely basis all conditions to funding that are applicable to Purchaser in the Financing Commitments and/or definitive
agreements for the Financing; (iv) upon satisfaction of the conditions set forth in each of the Financing Commitments and this Agreement, including the
expiration of the waiting period, consummate the Financing at or prior to Closing; and (v) comply in all material respects with its obligations pursuant to the
Financing Commitments; provided, however, that, notwithstanding anything to the contrary in this Agreement, under no circumstances shall Purchaser or any
of its Affiliates be required to commence or sustain a legal proceeding against (x) any of the Debt Financing Sources in connection with this Agreement or the
other transactions contemplated herein or the Debt Commitment; or (y) any of the Mezzanine Financing Sources in connection with this Agreement or the
other transactions contemplated herein or the Mezzanine Commitment.  At the written request of Seller, Purchaser shall provide Seller with such information
and material documentation as shall be reasonably requested by Seller to allow Seller to monitor the progress of such financing activities.

 
(c)                                  In the event any portion of the debt financing contemplated in the Debt Financing Commitment becomes unavailable on the terms

and conditions (including any “flex” provisions) contemplated in the Debt Financing Commitment or any portion of the Mezzanine Financing contemplated
in the Mezzanine Financing Commitment becomes unavailable on the terms (including any “flex” provisions) and conditions contemplated in the Mezzanine
Financing
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Commitment, Purchaser shall use its commercially reasonable efforts to take, or cause to be taken, all actions and to do, or cause to be done, all things
necessary or advisable to arrange to obtain alternative debt financing (the “Alternative Financing”) from alternative sources in an amount sufficient to
consummate the transactions contemplated by this Agreement and on terms and conditions no less favorable, in the aggregate, to Purchaser than those in the
Debt Financing Commitment or the Mezzanine Financing Commitment, as applicable, as promptly as practicable following the occurrence of such event.
 

(d)                                 Purchaser shall promptly (and in any event, within two (2) Business Days) notify the Seller in writing (i) of any material breach or
default (or any event or circumstance that, with or without notice, lapse of time or both, could reasonably be expected to give rise to any material breach or
default) by Purchaser under the Financing Commitments or any definitive agreements related thereto or, to the Knowledge of Purchaser, any other party to
any Financing Commitment or definitive agreement related thereto, and (ii) of the receipt by Purchaser or any of its Affiliates or Representatives of any



written notice or communication, or to the actual knowledge of Purchaser, oral notice or other communication from any Person with respect to any (A) actual
or purported material breach, default, termination or repudiation by any party to any Financing Commitment or any definitive agreement related thereto or
any provision of the financing contemplated pursuant to the Financing Commitments or any definitive agreement related thereto (including any proposal by
any lender named in the Debt Financing Commitment or the Mezzanine Financing Commitment, as applicable, to withdraw, terminate, reduce the amount of
financing (to the extent not (x) included within the “flex” provisions or (y) replaced by an equivalent amount of Equity Financing or Alternative Financing) or
delay the timing of financing contemplated by the Debt Financing Commitment or the Mezzanine Financing Commitment, as applicable) or (B) material
dispute or disagreement between or among any parties to any Financing Commitment or any definitive agreement related thereto, in the case of clauses (A)
and (B) above, that would reasonably be expected to result in Purchaser not receiving the proceeds of the Financing on the Closing Date; provided, that in no
event shall Purchaser be required to disclose any information that is subject to a legally-binding confidentiality restriction or attorney-client or similar
privilege if Purchaser shall have used its commercially reasonable efforts to disclose such information in a way that would not waive such privilege or would
(in the opinion of outside counsel) contravene any applicable Law.  In the event that Purchaser does not provide access or information in reliance on the
proviso to the immediately preceding sentence, Purchaser shall provide notice to Seller that such access or information is being withheld and Purchaser shall
use its commercially reasonable efforts to communicate, to the extent feasible, the applicable information in a way that would not violate the applicable
obligation or risk waiver of such privilege.

 
7.19                        Financing Cooperation.
 

(a)                                 Prior to the Closing, Seller shall use commercially reasonable efforts, and shall cause each Subsidiary and its and their
Representatives to use commercially reasonable efforts, to provide Purchaser with all cooperation reasonably requested by Purchaser to assist it in causing the
conditions in the Debt Commitment Letter and the Mezzanine Commitment Letter to be satisfied or as is otherwise necessary or reasonably requested by
Purchaser in connection with the Debt Financing and the Mezzanine Financing, including:
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(i)                                     participation by officers in a reasonable number of meetings (including one-on-one), presentations, road shows, due

diligence sessions, drafting sessions and sessions with rating agencies and prospective lenders or investors and obtaining assistance from its accountants,
including participating in a reasonable number of drafting and accounting due diligence sessions;

 
(ii)                                  assisting Purchaser, the Debt Financing Sources and the Mezzanine Financing Sources with the timely preparation of

customary rating agency presentations, marketing materials and information memoranda (including the delivery of one or more customary representation and
authorization letters) as may be required in connection with the Financing;

 
(iii)                               facilitate the pledging and mortgaging of collateral, including assisting with the preparation of security documents, other

definitive financing documents, and other certificates or documents and back-up therefor as may be reasonably requested by Purchaser or the Debt Financing
Sources, and otherwise reasonably facilitating the pledging of collateral and the granting of security interests in respect of the Debt Financing provided that
no obligation of Seller or any Subsidiaries of Seller under any agreement, document or pledge related to any of the Debt Financing shall be operative until the
Closing;

 
(iv)                              furnishing Purchaser, the Debt Financing Sources and the Mezzanine Financing Sources, as promptly as practicable, with

financial and other pertinent information (provided that Purchaser shall be responsible for the preparation, with the assistance of Seller and its independent
accountants, of pro forma financial statements) relating to Seller and its Subsidiaries in respect of the Business as may be reasonably requested by Purchaser,
including, without limitation, the Interim Financial Statements in accordance with Section 7.17;

 
(v)                                 cooperating with Purchaser to obtain customary and reasonable corporate and facilities ratings, consents, approvals,

authorizations, non-invasive environmental assessments, landlord consents, legal opinions, surveys and title insurance (including such owner’s affidavits,
survey certifications, certificates of good standing and due authorization, articles of incorporation, non-imputation endorsements and any other documentation
reasonably required by the title company to remove the standard exceptions from each title policy or add any endorsements to such title policies as reasonably
required by the title company issuing title insurance for the Leased Business Real Property) as reasonably requested by Purchaser;

 
(vi)                              assisting in negotiation of definitive documents as may be reasonably requested by Purchaser;
 
(vii)                           reasonably facilitating the pledging or the reaffirmation of the pledge of collateral (including obtaining and delivering any

pay-off letters and other cooperation in connection with the repayment or other retirement of existing indebtedness and the release and termination of any and
all related liens) on or prior to the Closing Date, as well as cooperating to permit prospective lenders involved in the
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Financing to evaluate and assess the assets of Seller and its Subsidiaries for purposes of establishing collateral arrangements;
 

(viii)                        delivering notices of prepayment within the time periods required by the relevant agreements governing indebtedness and
obtaining customary payoff letters, lien terminations and instruments of discharge to be delivered at the Closing, and giving any other necessary notices, to
allow for the payoff, discharge and termination in full at the Closing of all indebtedness; and

 
(ix)                              promptly and in any event at least five (5) Business Days prior to the Closing Date, furnishing Purchaser, the Debt

Financing Sources and the Mezzanine Financing Sources with all documentation and other information (to the extent reasonably requested by the Debt
Financing Sources or the Mezzanine Financing Sources at least ten (10) Business Days prior to the Closing Date) that is required by regulatory authorities
pursuant to applicable “know your customer” and anti-money laundering rules and regulations, including the Patriot Act.

 
(b)                                 Nothing in this Section 7.19 shall require Seller or any of its Subsidiaries to (i) waive or amend any terms of this Agreement or

agree to pay any fees or reimburse any expenses prior to the Closing for which it has not received prior reimbursement or is not otherwise indemnified by or
on behalf of Purchaser, or to give any indemnities that are effective prior to the Closing; or (ii) take any action that would unreasonably interfere with the
ongoing operations of Seller and its Subsidiaries.



 
(c)                                  Seller hereby consents to the use of Seller’s and its Subsidiaries’ names, trademarks and logos in connection with the Financing;

provided, however, that such names, trademarks and logos are used solely in a manner that is not intended or reasonably likely to harm or disparage Seller or
any of its Subsidiaries.

 
(d)                                 All non-public or other confidential information provided by Seller or any of its Representatives pursuant to this Agreement shall

be kept confidential in accordance with the Confidentiality Agreement; provided, however that Purchaser shall be permitted to disclose such information to
any financing sources or prospective financing sources and other financial institutions and investors that are or may become parties to the Debt Financing or
the Mezzanine Financing and to any underwriters, initial purchasers or placement agents in connection with the Debt Financing or the Mezzanine Financing
(and, in each case, to their respective counsel and auditors) so long as such Persons (i) agree to be bound by the Confidentiality Agreement as if parties
thereto; or (ii) are subject to other customary confidentiality undertakings reasonably satisfactory to Seller (it being acknowledged and agreed that the notices
and undertakings in a form customarily used in confidential information memoranda for senior credit facilities or mezzanine facilities are reasonably
satisfactory to Seller).

 
(e)                                  Promptly upon request by Seller, Purchaser shall reimburse Seller (or pay in advance) for any reasonable and documented out-of-

pocket costs and expenses (including outside attorneys’ fees) incurred by Seller in connection with the cooperation of Seller contemplated by this Section
7.19.
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(f)                                   Seller, its Subsidiaries and their respective Representatives shall be indemnified and held harmless by Purchaser (whether or not

the Closing occurs) from and against any and all liabilities, losses, damages, claims, costs, expenses (including attorneys’ fees), interest, awards, judgments,
penalties and amounts paid in settlement suffered or incurred by them in connection with their cooperation in arranging the Financing pursuant to this
Agreement or the provision of information utilized in connection therewith, except to the extent resulting from, or by reason of information provided by or at
the direction of Seller, any of its Subsidiaries or their respective Representatives, or to the extent that such liabilities, losses, damages, claims, costs or
expenses, directly or indirectly, resulted from or arose out of the willful misconduct, bad faith or gross negligence of Seller, any of its Subsidiaries or their
respective Representatives.

 
7.20                        Estoppel Certificate.  Seller shall use commercially reasonable efforts to obtain, prior to the Closing, an estoppel certificate from each

landlord, lessor, sublessor or licensor of the Leased Business Real Property or lessee, sublessee or licensee of the Owned Business Real Property, confirming,
among other things, that no defaults exist thereunder and the status of all payments associated therewith.

 
7.21                        Code Section 338 Election.  Purchaser and Seller shall make an election under Section 338(h)(10) of the Code (and, to the extent requested

by Purchaser, any corresponding elections under state or other Tax Laws) (each, a “Code Section 338(h)(10) Election”) with respect to the purchase and sale
of the stock of any Purchased Subsidiary that is treated as a corporation for U.S. federal income tax purposes pursuant to this Agreement.  Purchaser, at its
expense, shall prepare, or cause to be prepared, the forms and schedules (including IRS Form 8023) and take such other steps that are necessary to effect the
Code Section 338(h)(10) Election.  Seller shall execute all forms and schedules (including, without limitation, IRS Form 8023) required to make any Code
Section 338(h)(10) Election (the “Section 338 Forms”) and return the same to Purchaser prior to the Closing Date, to the extent that the Section 338 Forms
have been provided to Seller at least five (5) days prior to the Closing Date and otherwise no more than ten (10) days from the receipt of the same from
Purchaser or its agent.  Purchaser will compute the adjusted grossed up basis of the assets of such applicable Purchased Subsidiaries in accordance with Code
Sections 338 and 1060 (and any similar provision of state or other Tax Laws, as appropriate) and will prepare a draft schedule, allocating such basis among
such applicable Purchased Subsidiaries’ assets and shall provide such draft schedule to Seller.  Seller shall, for ten (10) Business Days thereafter, be entitled
to review and comment on such schedule and Purchaser shall consider such comments in good faith.  Thereafter, Purchaser shall provide to Seller a final
allocation schedule.  Purchaser and Seller shall report and file all Tax Returns in all respects and for all purposes consistent with Purchaser’s final allocation
schedule. Neither Purchaser nor Seller shall take any position (whether in audits, Tax Returns or otherwise) that is inconsistent with Purchaser’s final
allocation schedule. The allocation schedule shall be amended to take into account any adjustment to Purchase Price under Section 3.2 in a manner consistent
with the procedures set forth in this Section 7.21.  Seller shall include any income, gain, loss or deduction of the Tax items resulting from each Code Section
338(h)(10) Election on its Tax Returns to the extent required by applicable Law.

 
7.22                        Wells Fargo Facility.  In the event that Seller has not delivered to Purchaser at least five (5) Business Days prior to the anticipated Closing

Date an executed copy of either the consent of Wells Fargo as described in clause (i) of Section 10.1(d) or an amendment to the
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Credit and Security Agreement as described in clause (ii) of Section 10.1(d), Seller shall deliver to Purchaser promptly thereafter, but in any event at least
three (3) Business Days prior to the anticipated Closing Date, (i) a payoff letter executed by Seller (in accordance with Section 2.6 of the Credit and Security
Agreement and otherwise in form and substance reasonably acceptable to Purchaser) in respect of such indebtedness under the Credit and Security Agreement
and (ii) wire instructions for Purchaser to pay at Closing a portion of the Preliminary Purchase Price to Wells Fargo (on behalf of Seller) to pay off any
amounts outstanding under the Credit and Security Agreement as of the Closing.
 

7.23                        Tax Clearance.
 

(a)                                 The parties hereby acknowledge that pursuant to P.L. 2007, Chapter 100 (A5002) and the provisions of N.J.S.A. 54:50-38, the
transactions set forth herein may be considered a bulk sale by Seller and, therefore, Purchaser shall file with the Director of the Division of Taxation in the
Department of the Treasury of the State of New Jersey (the “Division”) at least ten (10) business days prior to Closing, a Notification of Sale, Transfer, or
Assignment in Bulk (Form C-9600)(the “Bulk Sale Notice”) and an executed copy of this Agreement, enumerating the purchase price and the terms and the
conditions hereof, as required by law and as necessary to obtain a letter of clearance from the Division.  Seller acknowledges that Seller may be required by
the Division to complete an Asset Transfer Tax Declaration (Form TTD) in order for the Division to provide a letter of clearance.  Seller hereby agrees to
provide such completed declaration to the Division upon the assignment of a caseworker at the Division following Purchaser’s filing of the Bulk Sale Notice
with the Division.  Seller agrees to cooperate in good faith with Purchaser with filing the above documents and obtaining a letter of clearance from the
Division.

 



(b)                                 Purchaser shall pay into escrow that portion of the Preliminary Purchase Price equal to the amount which is required by the
Division, which amount (together with interest accrued thereon, if any, the “Division Escrow”) shall be held in escrow by Seller’s counsel, Connell Foley
LLP (the “Escrow Agent”), in its attorney trust account pursuant to a customary escrow agreement to be entered into by Purchaser, Seller and the Escrow
Agent at or prior to Closing (the “Escrow Agreement”).  The Escrow Agent shall hold the Division Escrow in accordance with this Agreement until such time
as this Agreement provides that it shall be released.  If the Division Escrow exceeds the Preliminary Purchase Price (or net proceeds of the Preliminary
Purchase Price that would otherwise be payable to Seller at Closing), then, at Closing, Seller shall deliver to the Escrow Agent, in immediately available
funds, an amount equal to the difference between the Division Escrow and the Preliminary Purchase Price (or net proceeds of the Preliminary Purchase Price
that would otherwise be payable to Seller at Closing).  Purchaser and Seller agree to be bound by the escrow requirements imposed by the Division, including
any adjustment of the Division Escrow amount.  Upon Purchaser’s receipt of a letter from the Division (a “Demand Letter”) demanding payment to the
Division of all or a portion of the Division Escrow, Purchaser shall promptly direct the Escrow Agent, by written notice, to disburse to the Division that
portion of the Division Escrow demanded in the Demand Letter.  Purchaser shall simultaneously deliver to Seller a copy of any such notice to the Escrow
Agent, together with a copy of the Demand Letter.  Upon any such written notice from Purchaser to the Escrow Agent, the Escrow Agent shall promptly
disburse to the Division such amounts from the Division Escrow as the Division demands in the Demand Letter.  However, if the amount of the
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Division’s demand exceeds the amount of the Division Escrow, then Purchaser shall not be required to direct the Escrow Agent to release the Division Escrow
to the Division until the Division confirms that it will issue a tax clearance letter upon the receipt of such funds from the Division Escrow.  Only after the
Division has issued a written letter of clearance to Purchaser, which clearance letter Purchaser shall promptly deliver to Seller, and upon Seller’s written
request to the Escrow Agent, which written request shall include a copy of the Division’s letter of clearance, and simultaneous notice to Purchaser of such
request, any remaining balance of funds in the Division Escrow shall be disbursed to Seller by the Escrow Agent.
 

(c)                                  Seller agrees to pay in a timely manner any and all amounts of Seller’s outstanding tax obligations owed to the Division; provided,
however, Seller reserves the right to dispute any such amounts claimed to be owed to the Division in accordance with applicable Law.

 
(d)                                 The provisions of this Section 7.23 shall survive the Closing.
 

7.24                        Future Dividends. Seller covenants that any dividends it makes in respect of the Preliminary Purchase Price or Final Purchase Price shall be
made in compliance with applicable Law.

 
7.25                        Subsequent Transaction. In the event that, at any time during the three (3) years following the Closing, all or substantially all of the

remaining assets of Seller are sold, transferred or otherwise disposed of (a “Subsequent Transaction”), prior to or concurrently with the consummation of such
Subsequent Transaction, Seller shall deposit immediately available funds in an amount equal to $15,000,000 into an escrow account (the “Escrow Account”)
with an escrow agent who shall be selected by Purchaser and reasonably acceptable to Seller, pursuant to an escrow agreement in form and substance
reasonably agreed to by Purchaser (which escrow shall expire on the third anniversary of the Closing Date); provided that, if Seller shall have delivered to
Purchaser at least fifteen (15) Business Days prior to the consummation of such Subsequent Transaction evidence reasonably acceptable to Purchaser that
such subsequent transferee has a net worth, pro forma for such Subsequent Transaction, equal to or in excess of Seller’s net worth immediately prior to the
consummation of such Subsequent Transaction, but in no event less than $50 million, then such subsequent transferee may assume all of Seller’s obligations
under this Agreement pursuant to an assumption agreement among such subsequent transferee, Seller and Purchaser in a form and substance reasonably
acceptable to Purchaser in lieu of Seller’s obligation to deposit any amounts into the Escrow Account pursuant hereto. Notwithstanding anything in this
Agreement to the contrary, so long as Seller maintains a net worth equal to or in excess of $50 million, neither Seller nor any subsequent transferee shall have
any obligations pursuant to this Section 7.25.

 
7.26                        Medical Claims Reimbursement.  On a periodic basis following the Closing but not more frequently than once per month, Seller shall

provide Purchaser an invoice which shall specify the Medical Claims Amount and which shall include reasonable and appropriate documentation (on a
redacted basis, as necessary, to comply with regulations pursuant to the Health Insurance Portability and Accountability Act of 1996) evidencing the
aggregate amount paid by Seller during the applicable invoice period in respect of Transferred Employees for claims made under Seller’s medical, health,
dental or similar welfare benefit plans by such Transferred Employees at any time prior to the Closing, which invoice shall be paid by Purchaser within thirty
(30) days of the date of receipt of such invoice.  Invoices unpaid as of such due date shall accrue interest at 10% per annum.  Payment by Purchaser of
invoices with respect to such Medical Claims Amount shall be made by wire transfer of immediately available funds to one or

 
69

 
more accounts designated by Seller.  For purposes hereof, “Medical Claims Amount” means the amount actually paid by Seller during the applicable invoice
period for claims made under Seller’s medical, health or similar welfare benefit plans by Transferred Employees at any time prior to the Closing.
 

ARTICLE 8
 

EMPLOYEE MATTERS
 

8.1                               Transferred Employees.
 

(a)                                 Definitions.
 

(i)                                     “Business Employee” means any employee of Seller or one of its Affiliates who (except as otherwise agreed to in writing
by Purchaser and Seller) primarily performs his or her services for, or with respect to, the Business as of the Closing Date, including in all cases any such
employee who is inactive because of leave of absence, vacation, holiday or short- or long-term disability, as set forth on Schedule 8.1(a)(i).

 
(ii)                                  “Transferred Employee” means each Business Employee who accepts an offer of employment with Purchaser or one of

its Affiliates effective as of the opening of business on the Closing Date, but subject to the Closing having occurred.
 



(b)                                 Transfer of Employment.  Not later than five (5) Business Days prior to the Closing Date, Purchaser shall, or shall cause one of its
Affiliates to, offer employment to each Business Employee (determined as if the date of the offer were the Closing Date), effective as of the opening of
business on the Closing Date, on the terms and conditions described in Section 8.2(a).

 
8.2                               Compensation and Employee Benefits.
 

(a)                                 Compensation and Benefits Comparability.  For a period of one (1) year following the Closing, Purchaser shall cause (i) each
Transferred Employee who remains in the employment of Purchaser or any of its Affiliates to receive base salary or wage rates, incentive compensation
opportunity (excluding any equity-based compensation) and other cash compensation that, in the aggregate, are substantially similar to those in effect for such
Transferred Employee, immediately prior to Closing, and (ii) the Transferred Employees who remain in the employment of Purchaser or any of its Affiliates
to receive employee benefits (excluding deferred compensation, severance benefits and supplemental executive retirement plans) that, in the aggregate, are
substantially similar to those in effect for Transferred Employees, in the aggregate, immediately prior to the Closing.  In addition, Purchaser shall credit each
Transferred Employee with any accrued but unused paid time off under policy “04. Time Off” of the EMCORE Corporation Employee Handbook as reflected
in Seller’s records immediately prior to Closing.  Except as required by Law, nothing contained in this Agreement shall be construed as requiring Purchaser or
any of its Affiliates to continue the employment of any specific person.
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(b)                                 Service Credit.  Purchaser shall, and shall cause its Affiliates to, recognize the prior service and seniority of each Transferred

Employee as if such service had been performed with, and such seniority has been earned with, Purchaser and/or its Affiliate, as applicable, for purposes of
eligibility, vesting, service related level of benefits and benefit accrual under the employee benefit plans and policies (if any) provided by Purchaser to the
Transferred Employees following the Closing, to the same extent such service and seniority is recognized by Seller or its Affiliates immediately prior to the
Closing.

 
(c)                                  Welfare Plans.  With respect to any welfare plan maintained by Purchaser or any of its Affiliates in which Transferred Employees

are eligible to participate after the Closing, Purchaser shall, and shall cause its Affiliates to, to the extent permitted by Applicable Law, (i) waive all
limitations as to preexisting conditions and exclusions with respect to participation and coverage requirements applicable to such Transferred Employees to
the extent such conditions and exclusions were satisfied or did not apply to such Transferred Employees under the welfare plans maintained by Seller or any
of its Affiliates immediately prior to the Closing, and (ii) provide each Transferred Employee with credit for any co-payments and deductibles paid by such
Transferred Employee in the plan year in which the Closing occurs prior to the Closing in satisfying any analogous deductible or out-of-pocket requirements
to the extent applicable under any such plan.  Effective as of the Closing, Purchaser or its Affiliates shall assume all obligations for providing coverage under
the Consolidated Omnibus Budget Reconciliation Act of 1985, as amended, to Transferred Employees (and their eligible dependents).

 
(d)                                 Labor and Employment Law Matters.  Purchaser and Seller shall, and shall cause their Affiliates to, cooperate to take all steps, on

a timely basis, as are required under applicable Law to notify, consult with, or negotiate the effect, impact, terms or timing of the transactions contemplated by
this Agreement with each works council, union, labor board, employee group, or Governmental Authority where so required under applicable Law.  Purchaser
shall, and shall cause its applicable Affiliates to, comply with all applicable Laws, directives and regulations relating to the Transferred Employees, including
without limitation providing any required notice under the Worker Adjustment and Retraining Notification Act of 1988, as amended, and any similar foreign,
state or local law.

 
(e)                                  Flexible Spending Account.  If the Closing Date occurs during 2015: (i) Purchaser or its Affiliates shall have in effect as of the

Closing Date flexible spending reimbursement accounts under a cafeteria plan qualifying under Section 125 of the Code (the “Purchaser FSA Plan”) in
respect of each Transferred Employee who participates in a cafeteria plan maintained by Seller or one of its Affiliates (the “Seller FSA Plan”) immediately
prior to the Closing; (ii) Purchaser shall cause the Purchaser FSA Plan to accept a spin-off of the flexible spending reimbursement accounts of each
Transferred Employee under the Seller FSA Plan in respect of 2015 and to honor and continue through December 31, 2015 the elections made by each
Transferred Employee under the Seller FSA Plan in respect of such flexible spending reimbursement accounts that are in effect immediately prior to the
Closing; (iii) as soon as practicable following the Closing Date, Seller shall cause to be transferred from the Seller FSA Plan to the Purchaser FSA Plan the
excess, if any, of the aggregate accumulated contributions to the flexible spending reimbursement accounts made by Transferred Employees prior to the
Closing during 2015 over the aggregate reimbursement payouts paid or payable to the
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Transferred Employees in respect of claims incurred during 2015 from such accounts; and (iv) from and after the Closing, Purchaser shall assume and be
solely responsible for all claims by Transferred Employees under the Seller FSA Plan incurred at any time during 2015, whether incurred prior to, on or after
the Closing Date, that have not been paid in full as of the Closing Date.  Seller shall maintain and continue to process claims related to the 2014 plan year for
such Seller FSA Plan.
 

8.3                               Defined Contribution Plans.
 

(a)                                 Effective as of the Closing, Purchaser shall create or designate one or more defined contribution pension plans (collectively, the
“Purchaser DC Plans”) for the benefit of the Transferred Employees who participated in the defined contribution pension plan maintained by Seller or its
Affiliates that is intended to be qualified under Code Section 401(a) immediately prior to the Closing (collectively, the “Seller DC Plan”).  Such Transferred
Employees are referred to hereinafter as the “DC Employees.”  The DC Employees shall be given credit under the respective Purchaser DC Plan for all
service with and compensation from Seller or its Affiliates as if it were service with and compensation from Purchaser for purposes of determining eligibility,
vesting and the amount of any benefits or benefit accruals under each respective Purchaser DC Plan.

 
(b)                                 Effective as of the Closing, Seller shall cause assets in the form of cash, cash equivalents, marketable securities or participant plan

loan obligations equal to the value of the accounts of the DC Employees under the Seller DC Plan and the employer matching contributions earned through
the Closing Date by each Transferred Employee who participated in the Seller DC Plan to be transferred to the corresponding Purchaser DC Plan that is
intended to be qualified under Code Section 401(a) and Purchaser shall cause such transferred assets and accounts to be accepted by such plans (the “Plan
Account Transfer”).  .

 



(c)                                  The amount to be transferred from the Seller DC Plan shall be equitably adjusted to take into account benefit payments made from
the Seller DC Plan to the DC Employees after the Closing but prior to the date of transfer and for any earnings and losses on such amount during such period. 
The Plan Account Transfer, if any, shall take place within one hundred and eighty (180) days after the date of Closing; provided, however, that in no event
shall such transfers take place until the last to occur of the following: (i) Purchaser has furnished to Seller either a favorable determination letter from the
Internal Revenue Service with respect to the qualification of each Purchaser DC Plan under Section 401(a) of the Code, or an opinion of Purchaser’s counsel,
satisfactory to Seller’s counsel, that each Purchaser DC Plan and related trust is so qualified and (ii) the thirty-first (31st) day following the filing of all
required Forms 5310-A in connection with the transfers.

 
(d)                                 At the time of the Plan Account Transfer (or if there is no transfer of assets, at the Closing), Purchaser and the Purchaser DC Plans

shall assume all Liabilities with respect to or relating to Transferred Employees under the Seller DC Plan and Seller and its Affiliates and the Seller DC Plan
shall be relieved of all such Liabilities under the Seller DC Plan with respect to the Transferred Employees.
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8.4                               Mutual Non-Solicitation.  Without the prior written consent of Purchaser, neither Seller nor any of its Subsidiaries shall, for a period of one

(1) year following the Closing, solicit to employ any person who is a Transferred Employee or who is primarily employed by the Business (whether as an
employee or independent contractor); provided that Seller and its Affiliates (i) may solicit and hire any such Transferred Employee whose employment or
other relationship with Purchaser or any of its Affiliates is terminated by Purchaser or any of its Affiliates at any time after the six-month anniversary of such
termination or (ii) hire such Transferred Employee who responds to a general advertisement not targeted at employees or independent contractors of
Purchaser or any of its Subsidiaries without any solicitation in violation of this Section 8.4.  Without the prior written consent of Seller, neither Purchaser nor
any of its Subsidiaries shall, for a period of one (1) year following the Closing, solicit to employ (i) any person who was employed by Seller or any of its
Affiliates (whether as an employee or independent contractor) in the Business but who is not a Transferred Employee and who is employed by Seller or any
of its Affiliates, (ii) any person who is employed by Seller or any of its Affiliates in Seller’s Other Businesses or (iii) any other employee of Seller or any
Affiliate of Seller with whom Purchaser came into contact in connection with the negotiation of this Agreement; provided that Purchaser and its Subsidiaries
(A) may solicit and hire such person whose employment or other relationship with Seller or any of its Affiliates is terminated by Seller or any of its Affiliates
at any time after the six-month anniversary of such termination or (B) hire such person who responds to a general advertisement not targeted at employees or
independent contractors of Seller or any of its Affiliates without any solicitation in violation of this Section 8.4.  This Section 8.4 shall also apply to any
Affiliate of a Party if such Party is using such Affiliate to avoid the purpose and intent of this Section.

 
8.5                               No Third Party Beneficiaries. Without limiting the generality of Section 13.5, the provisions of this Article 8 are solely for the benefit of the

Parties, and no current or former employee of Seller or its Affiliates shall be regarded for any purpose as a third-party beneficiary of this Agreement.  Nothing
in this Agreement shall be construed as an amendment to any Employee Benefit Plan or other employee benefit plan for any purpose.

 
8.6                               Business Employee Equity Awards. Not later than immediately prior to the Closing, Seller shall take all necessary actions to accelerate the

vesting of and fully vest as of Closing each equity award, including, for the avoidance of doubt, each restricted stock unit and stock option, granted to the
Transferred Employees, that is issued and outstanding immediately prior to the Closing (the “Business Employee Equity Awards”) under each of the
EMCORE Corporation 2012 Equity Incentive Plan, EMCORE Corporation 2010 Equity Incentive Plan and EMCORE Corporation 2000 Stock Option Plan,
each as may be amended or restated, and each such Business Employee Equity Award that is a restricted stock unit shall be canceled in exchange for delivery
of the number of shares of Common Stock subject thereto, subject to required tax withholdings.  For the avoidance of doubt, each stock option outstanding as
of the Closing that is a Business Employee Equity Award shall remain outstanding for a period of not less than ninety (90) days following the Closing Date
(or, if earlier, until the expiration of its term), unless the applicable award agreement provides that such stock option shall be cashed out upon a change in
control, in which case such stock option shall be treated in accordance with its terms.
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8.7                               Employee Handbook Amendment.  Prior to the Closing, Seller shall take all necessary actions to amend policy “04. Time Off” of the

EMCORE Corporation Employee Handbook to explicitly provide that the transactions contemplated by this Agreement shall not constitute a termination of
employment for purposes of accrued but unused paid time off and Transferred Employees shall not be entitled to any payment by Seller with respect to such
accrued but unused paid time off.  Seller shall deliver a draft amendment to Purchaser at least ten (10) days prior to the anticipated Closing for Purchaser’s
review and comment and Seller shall consider such comments in good faith.
 

8.8                               Business Employee Incentive Compensation. Seller shall pay to each Transferred Employee, in the ordinary course of business consistent
with past practice, all cash incentive compensation due to such Transferred Employee with respect to Seller’s 2014 fiscal year, including all compensation due
under Seller’s Fiscal Year 2014 Bonus Plan; provided that such compensation under Seller’s Fiscal Year 2014 Bonus Plan shall be paid by Seller no later than
January 31, 2015 to the extent Closing occurs subsequent to such date; and, provided, further, that such compensation under Seller’s Fiscal Year 2014 Bonus
Plan shall be paid by Purchaser no later than January 31, 2015 to the extent that Closing occurs prior to such date.

 
ARTICLE 9

 
TAXES

 
9.1                               Periodic Taxes.  All personal property Taxes, real property Taxes and similar ad valorem obligations levied with respect to the Purchased

Assets or the Business for a Straddle Period (“Periodic Taxes”) shall be apportioned between Seller and Purchaser as of the Closing Date based on the number
of days of such Straddle Period prior to and including the Closing Date (with respect to any such taxable period, the “Pre-Closing Periodic Tax Period”), and
the number of days of such Straddle Period beginning after the Closing Date (with respect to any such taxable period, the “Post-Closing Periodic Tax
Period”), respectively.  Seller shall be liable for the proportionate amount of such Periodic Taxes that is attributable to the Pre-Closing Periodic Tax Period to
the extent not taken into account as a current liability in the calculation of Final Net Working Capital, and Purchaser shall be liable for the proportionate
amount of such Periodic Taxes that is attributable to the Post-Closing Periodic Tax Period.  Purchaser shall be responsible for preparing and filing all Tax
Returns for Periodic Taxes required to be filed after the Closing; provided, however, that (i) Purchaser shall deliver drafts of all such Tax Returns to Seller at
least 30 days prior to the due date thereof for Seller’s review; (ii) Seller shall notify Purchaser in writing of any objection to any such Tax Return within 10
days of receipt and (iii) Seller and Purchaser agree to consult and resolve in good faith any issue arising as a result of the review of such Periodic Tax Returns
and to mutually consent to the filing of such returns; provided, further, however, if Purchaser and Seller are unable to resolve any disputed item then such



disputed item shall be resolved by the Accounting Firm. The fees and expenses of such Accounting Firm shall be borne equally by Seller, on the one hand,
and Purchaser, on the other hand.  Seller shall remit its share of such Periodic Taxes to Purchaser no later than ten (10) days before the due date for such
Taxes.

 
9.2                               Refunds.  Seller shall be entitled to retain or, to the extent actually received by Purchaser or its Affiliates, receive prompt payment from

Purchaser or any of its Affiliates of, any refund or credit with respect to Taxes (including without limitation refunds arising by reason of amended Tax Returns
filed after the Closing or otherwise) with respect to any Pre-Closing Tax Period relating to the Purchased Assets or the Business.  Purchaser shall be entitled
to retain or, to the extent actually received by Seller or its Affiliates, receive prompt payment from Seller or
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any of its Affiliates of, any refund or credit with respect to Taxes (including without limitation refunds arising by reason of amended Tax Returns filed after
the Closing or otherwise) with respect to any Post-Closing Tax Period relating to the Purchased Assets or the Business.

 
9.3                               Resolution of Tax Controversies.  If a written claim shall be made by any Governmental Authority or taxing authority that might result in an

indemnity payment to Purchaser or any of its Affiliates pursuant to Section 12.3, Purchaser shall promptly notify Seller of such claim.  Seller shall have the
right to control and defend any such claims.  In the event that a Governmental Authority or a taxing authority determines a deficiency in any Tax relating to a
Straddle Period, Purchaser shall have authority to determine whether to dispute such deficiency determination and to control the prosecution or settlement of
such dispute and Seller shall have the right to participate in any such dispute; provided, however, that if Purchaser shall determine not to dispute such
deficiency, Seller shall be permitted to do so.  In any such case, Purchaser and Seller may not settle or compromise such dispute without first giving written
notice to the other party of the terms of such settlement or compromise and receiving the written consent of such other party to such settlement or
compromise; provided, however, that consent to such settlement or compromise shall not be unreasonably withheld, conditioned or delayed by such party.

 
9.4                               Tax Cooperation.  Seller and Purchaser agree to furnish or cause to be furnished to the other Party, upon request, as promptly as practical,

such information, records and assistance (including, but not limited to, making such of their respective officers, directors, employees and agents available as
may reasonably be requested by such other Party) in connection with the preparation of any Tax Return, audit or other proceeding that relates to the
Purchased Assets or the Business, provided, that in no event shall any Party or any of its respective Affiliates be required to provide access to or copies of any
income Tax Returns of such Party or any such Affiliate.  Any reasonable out-of-pocket expense incurred in providing such information or assistance shall be
borne by the Party requesting it.

 
9.5                               Conveyance Taxes.  Notwithstanding any other provision of this Agreement to the contrary, all transfer, documentary, value added

recording, sales, use, registration, stamp, enterprise and other similar Taxes (including all applicable real estate transfer Taxes, but excluding any Taxes based
on or attributable to income or capital gains) together with any conveyance fees, notarial and registry fees and recording costs (including any penalties and
interest thereon) imposed by any taxing authority or other Governmental Authority in connection with the transfer of the Purchased Assets or the Business to
Purchaser or its Affiliates by this Agreement (“Conveyance Taxes”) shall be borne 50% by Purchaser and 50% by Seller.  The party responsible for filing any
Tax Return relating to any Conveyance Tax shall prepare and file such Tax Return at its expense, provided that such party shall deliver a copy of such Tax
Return to the other party at least five Business Days prior to the due date for such Tax Return and such other party shall deliver to the party that prepared such
Tax Return such other party’s 50% share of the Conveyance Tax due in connection with filing such Tax Return at least two Business Days prior to such due
date.  Each of Seller and Purchaser shall take any action reasonably requested by the other party in connection with preparing and filing any Tax Return
relating to any Conveyance Tax.
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9.6                               New Mexico Tax Claims.  Notwithstanding anything to the contrary herein, Seller shall be responsible for preparing and filing all Tax

Returns relating to the New Mexico Technology Jobs Credit, Alternative Energy Product Tax Credit, Investment Tax Credit and High-Wage Jobs Tax Credit
to the extent any such New Mexico Tax claim relates solely to a Pre-Closing Tax Period (collectively, the “Pre-Closing New Mexico Tax Claims”).  Seller
shall

 
be responsible for and control all audits, examinations, hearings, appeals, or other proceedings relating to or arising in connection with such Pre-Closing New
Mexico Tax Claims.  Any tax credits, refunds, or other tax benefits relating to or arising in connection with the Pre-Closing New Mexico Tax Claims shall be
for the sole benefit of Seller and Seller and Purchaser shall not take any position inconsistent with the foregoing on any Tax Return, any refund claim, or in
any Tax proceeding unless required by a final determination by an applicable taxing authority.  Purchaser shall not file an amended Tax Return relating to the
Pre-Closing New Mexico Tax Claims without the prior written consent of Seller, which shall not be unreasonably withheld, conditioned or delayed. 
Purchaser agrees to furnish or cause to be furnished to Seller, as promptly as reasonably practical, such information, records, invoices, payroll information,
and assistance as Seller may reasonably request in writing in connection with the preparation of any Tax Returns, audits or other proceedings that relate to the
Pre-Closing New Mexico Tax Claims. Seller agrees to furnish or cause to be furnished to Purchaser, as promptly as reasonably practicable, such information,
records, invoices, payroll information, and assistance as Purchaser may reasonably request in writing in connection with the preparation of any Tax Returns,
audits or other proceedings that relate to the New Mexico Technology Jobs Tax Credit, Alternative Energy Product Tax Credit, Investment Tax Credit or
High-Wage Jobs Tax Credits in respect of taxable periods after the Closing Date.
 

ARTICLE 10
 

CONDITIONS
 

10.1                        Joint Conditions to Obligations.  The obligations of each Party to consummate the transactions contemplated by this Agreement shall be
subject to satisfaction (or, to the extent permitted by applicable Law, waiver) at or prior to the Closing of the following condition:

 
(a)                                 Shareholder Approval. The Seller Shareholder Approval shall have been obtained.
 
(b)                                 HSR Act; Other Regulatory Approvals. (i) The applicable waiting period under the HSR Act relating to the transactions

contemplated hereby shall have expired or been terminated and (ii) all other material regulatory and government approvals required in connection with the



transactions contemplated hereby shall have been obtained and all related notice periods and waiting periods (and any extensions thereof) shall have expired
or terminated, and all material conditions contained in any such approval shall have been satisfied.

 
(c)                                  No Order.  No Governmental Authority in the United States shall have enacted, issued, promulgated, enforced or entered any Law

or Governmental Order (whether temporary, preliminary or permanent) that has the effect of making the transactions contemplated by this Agreement illegal
or otherwise prohibiting the consummation of such transactions contemplated by this Agreement.
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(d)                                 Wells Fargo Consent.  Subject to Section 7.22 of this Agreement, Seller shall have received either (i) a consent (in form and

substance reasonably acceptable to Purchaser) from Wells Fargo Bank, National Association (“Wells Fargo”) pursuant to the Credit and Security Agreement
permitting  Seller to consummate the transactions contemplated by this Agreement and authorizing the release of all of Wells Fargo’s Encumbrances on the
Purchased Assets upon the Closing or (ii) an amendment to the Credit and Security Agreement that would have the effect of permitting the transactions
contemplated by this Agreement and releasing all of Wells Fargo’s Encumbrances on the Purchased Assets upon the Closing.
 

10.2                        Conditions to Obligations of Seller.  The obligations of Seller to consummate the transactions contemplated by this Agreement shall be
subject to satisfaction (or, to the extent permitted by applicable Law, waiver) at or prior to the Closing of the following conditions:

 
(a)                                 Representations, Warranties and Covenants.
 

(i)                                     (A) Each of the representations and warranties of Purchaser contained in Sections 6.1 and 6.8 shall be true and correct in
all respects as of the date of this Agreement and at and as of the Closing with the same force and effect as if made at and as of the Closing (other than such
representations and warranties as are made as of another date, which shall be true and correct as of such date) and (B) all other representations and warranties
of Purchaser contained in this Agreement shall be true and correct as of the date of this Agreement and at and as of the Closing with the same force and effect
as if made at and as of the Closing (other than such representations and warranties as are made as of another date, which shall be true and correct as of such
date), except, in the case of this clause (B), in either case where any failure of such representations and warranties to be so true and correct (without giving
effect to any qualification as to “materiality” or “material adverse effect” set forth therein) would not have, individually or in the aggregate, a material adverse
effect on the ability of Purchaser to perform its obligations under this Agreement or prevent or materially delay the consummation of the transactions
contemplated hereby in accordance with the terms hereof;

 
(ii)                                  Each of the covenants and agreements contained in this Agreement to be complied with by Purchaser on or before the

Closing shall have been complied with in all material respects; and
 
(iii)                               Seller shall have received a certificate, dated as of the Closing Date, signed on behalf of Purchaser by an officer of

Purchaser to the effect that, to each such officer’s knowledge, the conditions set forth in Sections 10.2(a)(i) and 10.2(a)(ii) have been satisfied by Purchaser,
as applicable.

 
(b)                                 Ancillary Agreements.  Purchaser shall have delivered executed Ancillary Agreements to Seller at the Closing and each such

Ancillary Agreement shall be in full force and effect.
 
(c)                                  Deliveries. The deliveries required under Section 4.3 shall have been made.
 

10.3                        Conditions to Obligations of Purchaser.  The obligations of Purchaser to consummate the transactions contemplated by this Agreement shall
be subject to satisfaction (or,
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to the extent permitted by applicable Law, waiver) at or prior to the Closing of the following conditions:

 
(a)                                 Representations, Warranties and Covenants.
 

(i)                                     (A) Each of the representations and warranties of Seller contained in Sections 5.1, 5.6(a), 5.24 and 5.25 shall be true and
correct in all respects (other than, in the case of Section 5.6(a), for such failures to be true and correct as are de minimis in amount and nature) as of the date
of this Agreement and at and as of the Closing with the same force and effect as if made at and as of the Closing (other than such representations and
warranties as are made as of another date, which shall be true and correct as of such date) and (B) all other representations and warranties of Seller contained
in this Agreement shall be true and correct as of the date of this Agreement and at and as of the Closing with the same force and effect as if made at and as of
the Closing (other than such representations and warranties as are made as of another date, which shall be true and correct as of such date), except, in the case
of this clause (B), where any failure of such representations and warranties to be so true and correct (without giving effect to any qualification as to
“materiality” or “Material Adverse Effect” set forth therein) would not, individually or in the aggregate, result in a Material Adverse Effect;

 
(ii)                                  Each of the covenants and agreements contained in this Agreement shall be complied with by Seller on or before the

Closing shall have been complied with in all material respects; and
 
(iii)                               Purchaser shall have received a certificate, dated as of the Closing Date, signed on behalf of Seller by an officer of Seller,

to the effect that, to such officer’s knowledge, the conditions set forth in Sections 10.3(a)(i) and 10.3(a)(ii) have been satisfied by Seller.
 

(b)                                 Material Adverse Effect.  Since the date hereof, there shall have been no change, event or occurrence that has had, or could
reasonably be expected to have, individually or in the aggregate, a Material Adverse Effect.

 
(c)                                  Consent. Purchaser shall have received evidence reasonably satisfactory to Purchaser that the Consents listed on Schedule 10.3(c)

of the Seller Disclosure Schedule shall have been obtained at or prior to the Closing.
 



(d)                                 Ancillary Agreements.  Seller shall have delivered executed Ancillary Agreements to Purchaser at the Closing and each such
Ancillary Agreement shall be in full force and effect.

 
(e)                                  Deliveries. The deliveries required under Section 4.2 shall have been made.
 
(f)                                   Division Escrow.  Purchaser shall have received a written request from the Division to pay into escrow that portion of the

Preliminary Purchase Price as provided in Section 7.23.
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ARTICLE 11

 
TERMINATION

 
11.1                        Termination.  This Agreement may be terminated at any time prior to the Closing in the following circumstances:
 

(a)                                 by the mutual written consent of Seller and Purchaser;
 
(b)                                 by either Seller or Purchaser, if the Closing shall not have occurred by January 17, 2015 (the “Outside Date”); provided, however,

that if, as of January 17, 2015, either (i) all of the conditions set forth in Article 10 shall have been satisfied (other than (x) the conditions set forth in Section
10.1(a) or Section 10.1(b) of this Agreement and (y) those conditions that by their nature cannot be satisfied other than at the Closing) or (ii) any court of
competent jurisdiction or other Governmental Authority shall have issued an order, decree or ruling or taken any other action restraining, enjoining or
otherwise prohibiting the transactions contemplated by this Agreement and such order, decree, ruling or other action has not become final and nonappealable,
the Outside Date shall be March 17, 2015; provided further, however, that the right to terminate this Agreement under this Section 11.1(b) shall not be
available to any Party whose failure to fulfill any obligation under this Agreement shall have been the proximate cause of, or shall have resulted in, the failure
of the Closing to occur on or prior to such date;

 
(c)                                  by either Seller or Purchaser in the event that any Governmental Order of any Governmental Authority in the United States

restraining, enjoining or otherwise prohibiting the transactions contemplated by this Agreement in such jurisdiction shall have become final and non-
appealable; provided, however, that the right to terminate this Agreement under this Section 11.1(c) shall not be available to any Party whose failure to fulfill
any obligation under this Agreement shall have been the proximate cause of, or shall have resulted in, the failure of the Closing to occur on or prior to such
date;

 
(d)                                 by either Seller or Purchaser, by giving written notice of such termination to the other Party, if such other Party or one of its

Affiliates shall have breached any of its material obligations or agreements under this Agreement and such breach shall be incapable of cure or has not been
cured within thirty (30) days following the giving of written notice by the non-breaching Party to the other Party of such breach (or, if the Outside Date is
fewer than thirty (30) days from provision of such notice, cured by the Outside Date);

 
(e)                                  by Seller, by giving written notice of such termination to Purchaser, if there has been a breach of the representations and warranties

of Purchaser contained in this Agreement which (i) would result in the failure of the condition set forth in Section 10.2(a)(i); and (ii) cannot be or is not cured
prior to the Outside Date;

 
(f)                                   by Purchaser, by giving written notice of such termination to Seller, if there has been a breach of the representations and warranties

of Seller contained in this Agreement which (i) would result in the failure of the condition set forth in Section 10.3(a)(i); and (ii) cannot be or is not cured
prior to the Outside Date;
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(g)                                  by either Seller or Purchaser, if the Seller Shareholder Approval shall not have been obtained at the Seller Shareholder Meeting

duly convened therefor or at any adjournment or postponement thereof at which this Agreement has been voted on;
 
(h)                                 by Purchaser, if, prior to obtaining the Seller Shareholder Approval, (i) Seller knowingly and intentionally breaches or fails to

perform in any material respect any of its obligations set forth in Section 7.4; or (ii) the board of directors of Seller or any committee thereof (A) shall have
made a Seller Adverse Recommendation Change, including approving or recommending to the shareholders of Seller a Superior Proposal or (B) fails to
recommend against acceptance of a tender or exchange offer for any outstanding shares of capital stock or other ownership interests of Seller or its
Subsidiaries that constitutes an Alternative Transaction Proposal or that is not conditioned on the sale of the Business pursuant to this Agreement, including,
for these purposes, by taking no position with respect to the acceptance of such tender offer or exchange offer by its shareholders, which shall constitute a
failure to recommend against acceptance of such tender offer or exchange offer, within ten (10) Business Days after commencement;

 
(i)                                     by Seller, in order to enter into a definitive agreement providing for the implementation of a transaction that is a Superior Proposal,

if (A) Seller has complied with Section 7.4(f) and (B) prior to or concurrently with such termination, Seller pays the Seller Termination Fee (as defined
herein); or

 
(j)                                    by Seller, if all of the conditions set forth in Sections 10.1 and 10.3 have been satisfied (other than those conditions that by their

nature cannot be satisfied other than at the Closing) and Purchaser fails to consummate the transactions contemplated by this Agreement upon the earlier of
(A) five (5) Business Days after the date the Closing should have occurred pursuant to Section 4.1 and (B) the later of the date the Closing should have
occurred pursuant to Section 4.1 and one (1) Business Day before the Outside Date, and Seller has irrevocably notified Purchaser in writing that Seller is 
ready, willing and able to consummate the transactions contemplated by this Agreement during such period.

 
11.2                        Effect of Termination.  In the event of termination of this Agreement as provided in Section 11.1, this Agreement shall forthwith become

void (other than this Section 11.2, Section 11.3 and Article 13, in accordance with its terms, all of which shall survive termination of this Agreement) and
there shall be no liability on the part of either Party except as set forth in Section 11.3.



 
11.3                        Termination Fees.
 

(a)                                 In the event that:
 

(i)                                     (A) an Alternative Transaction Proposal shall have been publicly disclosed or otherwise communicated in writing to
Seller’s board of directors  after the date hereof, (B) following the occurrence of an event described in the preceding clause (A), this Agreement is terminated
either (x) by Seller pursuant to Section 11.1(g) or (y) by Purchaser pursuant to Section 11.1(g) or 11.1(d) and (C) within twelve (12) months following the
date this Agreement is terminated, Seller enters into a definitive agreement with respect to any Alternative
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Transaction Proposal or consummates a transaction regarding any Alternative Transaction Proposal; provided, however, that for purposes of clause (C) of this
Section 11.3(a)(i), the references to “twenty percent (20%)” in the definition of Alternative Transaction Proposal shall be deemed to be references to “fifty
percent (50%)”; or
 

(ii)                                  this Agreement is terminated by Seller pursuant to Section 11.1(i); or
 
(iii)                               this Agreement is terminated by Purchaser pursuant to Section 11.1(h);
 

then (A) Seller shall pay to Purchaser the Seller Termination Fee, by wire transfer of same day funds, it being understood that in no event shall Seller be
required to pay the Seller Termination Fee on more than one occasion and (B) if this Agreement is terminated pursuant to Section 11.1(g) and an Alternative
Transaction Proposal shall have been publicly disclosed or otherwise communicated in writing to Seller’s board of directors after the date of this Agreement,
Seller shall promptly, but in no event later than two (2) Business Days after the date of such termination (without regard to whether Seller shall have entered
into a definitive agreement with respect to an Alternative Transaction Proposal or an Alternative Transaction Proposal is consummated), pay (by wire transfer
of immediately available funds) to Purchaser or its designee(s) all reasonable out-of-pocket fees and expenses incurred by Purchaser in connection with this
Agreement or the transactions contemplated hereby, including the Financing, in an amount not to exceed $2,000,000 in the aggregate (provided that Purchaser
provide reasonable documentation therefor) (the “Purchaser Expenses”).  Any Purchaser Expenses previously paid by Seller to Purchaser pursuant to this
Section 11.3(a) shall be credited towards the payment of the Seller Termination Fee.  For purposes of this Agreement, “Seller Termination Fee” shall mean an
amount equal to $5,330,000.  If the Seller Termination Fee becomes payable pursuant to Section 11.3(a)(i), it shall be paid no later than the date of the
consummation of the Alternative Transaction Proposal transaction described in clause (C) of Section 11.3(a)(i).  If the Seller Termination Fee becomes
payable pursuant to Section 11.3(a)(ii), it shall be paid prior to or contemporaneously with the termination of this Agreement pursuant to Section 11.1(i); (and
any purported termination pursuant to this Section shall be void and of no force or effect unless Seller shall have made such payment).  If the Seller
Termination Fee becomes payable pursuant to Section 11.3(a)(iii), it shall be paid no later than three (3) Business Days after the termination of this
Agreement pursuant to Section 11.1(h).  Notwithstanding anything to the contrary in this Agreement, but subject to Section 13.11, in each case on the part of
or by Seller or any of its Subsidiaries, in the event this Agreement has been terminated and the Seller Termination Fee is payable and paid to Purchaser
pursuant to this Section 11.3(a), receipt of the Seller Termination Fee shall be the sole and exclusive remedy (under the circumstances where such Seller
Termination Fee is payable) of Purchaser and its Affiliates against any Seller Party for any loss, damage, liability, claim, obligation or Action (whether in law
or in equity and whether based on contract, tort or otherwise) based upon, arising out of or relating to this Agreement (including any breach or alleged breach
hereof), the negotiation, execution or performance hereof or the transactions contemplated by this Agreement or in respect of any other document or theory of
law or equity or in respect of any oral or written representations made or alleged to be made in connection herewith or therewith, whether at law or equity, in
contract, in tort or otherwise. The parties acknowledge and agree that in no event shall Seller be required to pay the Seller
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Termination Fee on more than one occasion and in no event shall Purchaser be entitled to collect the Seller Termination Fee on more than one occasion. In no
event shall the Seller Parties be liable to Purchaser, any Purchaser Party or any Person claiming by, through or for the benefit of Purchaser in excess of an
aggregate amount equal to the Seller Termination Fee for any loss, damage, liability, claim, obligation or Action (whether in law or in equity and whether
based on contract, tort or otherwise) based upon, arising out of or relating to this Agreement (including any breach or alleged breach hereof), the negotiation,
execution or performance hereof or the transactions contemplated by this Agreement or in respect of any other document or theory of law or equity or in
respect of any oral or written representations made or alleged to be made in connection herewith or therewith, whether at law or equity, in contract, in tort or
otherwise.
 

(b)                                 In the event that this Agreement is terminated by Seller pursuant to Section 11.1(d) or 11.1(j), then Purchaser shall pay to Seller the
Purchaser Termination Fee, by wire transfer of same day funds, it being understood that in no event shall Purchaser be required to pay the Purchaser
Termination Fee on more than one occasion.  For purposes of this Agreement, “Purchaser Termination Fee” shall mean an amount equal to $8,000,000.  The
Purchaser Termination Fee shall be paid no later than three (3) Business Days after the termination of this Agreement pursuant to Section 11.1(d) or 11.1(j). 
Notwithstanding anything to the contrary in this Agreement but subject to Section 13.11, the sole and exclusive remedies of Seller, any Seller Party or any
Person claiming by, through or for the benefit of Seller against any Purchaser Party for any loss, damage, liability, claim, obligation or Action (whether in law
or in equity and whether based on contract, tort or otherwise) based upon, arising out of or relating to this Agreement, the Guarantee, the Financing or the
Financing Commitments (including any breach or alleged breach hereof or thereof), the negotiation, execution or performance hereof or thereof or the
transactions contemplated hereby or thereby or in respect of any other document or theory of law or equity or in respect of any oral or written representations
made or alleged to be made in connection herewith or therewith, whether at law or equity, in contract, in tort or otherwise shall be (i) receipt of the Purchaser
Termination Fee from Purchaser in the event this Agreement has been terminated and the Purchaser Termination Fee is payable to Seller pursuant to this
Section 11.3(b), (ii) receipt from the Guarantor of any monetary amounts due and payable by the Guarantor under, and subject to all of the terms and
conditions of, the Guarantee and (iii) receipt of whatever remedies Seller may have under or in accordance with the Confidentiality Agreement against the
other Person party thereto. The parties acknowledge and agree that in no event will Purchaser be required to pay the Purchaser Termination Fee on more than
one occasion and in no event shall Seller be entitled to collect the Purchaser Termination Fee on more than one occasion. Without limitation of the generality
of the foregoing or of any other provision of this Agreement, (A) in no event shall the Purchaser Parties be liable to Seller, any Seller Party or any Person
claiming by, through or for the benefit of Seller in excess of an aggregate amount equal to the Purchaser Termination Fee for any loss, damage, liability,
claim, obligation or Action (whether in law or in equity and whether based on contract, tort or otherwise) based upon, arising out of or relating to this
Agreement, the Guarantee, the Financing or the Financing Commitments (including any breach or alleged breach hereof or thereof), the negotiation,



execution or performance hereof or thereof or the transactions contemplated hereby or thereby or in respect of any other document or theory of law or equity
or in respect of any oral or written representations made or alleged to be made in connection herewith or therewith, whether at law or equity, in contract, in
tort or otherwise, (B) upon payment of the Purchaser Termination Fee, none of Seller, any Seller Party or any Person claiming by, through or for the
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benefit of Seller shall have any rights or claims against any Purchaser Party under this Agreement, the Guarantee, the Financing, the Financing Commitments,
or any of the transactions contemplated hereby or thereby (whether in law or in equity and whether based on contract, tort or otherwise) or for any breach or
alleged breach hereof or thereof and (C) none of Seller, any Seller Party or any Person claiming by, through or for the benefit of Seller shall have any rights or
claims against any Purchaser Party under or in connection with this Agreement, the Guarantee, the Financing, the Financing Commitments, or any of the
transactions contemplated hereby or thereby (whether in law or in equity and whether based on contract, tort or otherwise) or for any breach or alleged breach
hereof or thereof for any damages of any kind or nature or for any other monetary amounts, except as otherwise set forth in the Guarantee.
 

(c)                                  Any amount that becomes payable pursuant to Section 11.3(a) or Section 11.3(b) shall be paid by wire transfer of immediately
available funds to an account designated by Purchaser or Seller, as applicable.

 
(d)                                 For purposes of this Agreement, (i) “Seller Party” shall mean, collectively, Seller and its Subsidiaries and any of their respective

former, current or future directors, officers, employees, agents, general or limited partners, managers, members, shareholders, Affiliates or assignees or any
former, current or future director, officer, employee, agent, general or limited partner, manager, member, shareholder, Affiliate or assignee of any of the
foregoing; and (ii) “Purchaser Party” shall mean, collectively, Purchaser, Guarantor, the Equity Financing Sources, the Debt Financing Sources, the
Mezzanine Financing Sources and any of their respective former, current or future directors, officers, employees, agents, general or limited partners,
managers, members, shareholders, Affiliates or assignees or any former, current or future director, officer, employee, agent, general or limited partner,
manager, member, shareholder, Affiliate or assignee of any of the foregoing.

 
ARTICLE 12

 
INDEMNIFICATION AND SURVIVAL

 
12.1                        Survival of Representations and Warranties.  Except for the Surviving Reps (defined below), none of the representations and warranties in

this Agreement or in any certificate or other instrument delivered pursuant to this Agreement shall survive the Closing (other than for purposes of the R&W
Insurance Policy). The representations and warranties contained in Sections 5.1 (Organization, Authority and Qualification), 5.14 (Tax Matters), 5.6(a) (Title
to and Sufficiency of Asset) and 5.25 (Brokers) (collectively, “Seller Surviving Reps”) and in Sections 6.1 (Organization and Authority of Purchaser) and 6.8
(Brokers) (collectively, “Purchaser Surviving Reps” and, together with the Seller Surviving Reps, the “Surviving Reps”) shall survive the Closing indefinitely
unless a statute of limitations applies to claims of third parties in any such case, and with respect to such claims, and with respect to any and all
representations and warranties with respect to matters covered by Section 5.14 (Tax Matters), such representations and warranties shall expire ninety (90)
days following the expiration of the applicable statute of limitations (including any extensions thereof) provided by Applicable Law (the “Survival Date”). As
of the Survival Date for each of the Surviving Reps, such representations and warranties shall automatically terminate and be of no further force or effect, and
except for fraud, no claims of any type whatsoever arising out of, based upon or relating any
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way to such representations and warranties may be brought by any party after the applicable Survival Date; provided, however, that such representations or
warranties shall survive beyond such period with respect to (but only with respect to) any inaccuracy therein or breach thereof, notice of which shall have
been duly given prior to the Survival Date in accordance with Sections 12.5 and 12.6.  Furthermore, except for fraud and intentional misrepresentation, the
Parties (i) intend that the preceding sentence relating to the expiration and automatic termination of the Surviving Reps as of the applicable Survival Date
shall operate as a contractual statute of limitations relating to any and all claims of any type whatsoever arising out of, based upon or relating in any way to
such representations and warranties and shall replace and supplant any statute of limitations which may otherwise apply thereto, and (ii) agree and
acknowledge that such replacement and supplanting of the statute of limitations by the contractual statute of limitations in this Section 12.1 is reasonable and
appropriate. All covenants or other agreements in this Agreement shall survive the Closing until fully satisfied.
 

12.2                        Indemnification by Purchaser.  Subject to the other provisions of this Article 12, from and after the Closing, Purchaser shall indemnify, hold
harmless and reimburse Seller and its Affiliates, officers, directors, agents, successors and assigns (each, a “Seller Indemnified Party”) from and against and
in respect of any and all losses, damages, costs, expenses (including any reasonable and documented attorneys’ fees), fines, penalties, disbursements and
amounts paid in settlement (collectively, “Losses”) which any Seller Indemnified Party may actually suffer or incur to the extent arising out of or related to:

 
(a)                                 the failure of any Purchaser Surviving Rep to be true and correct as of the date hereof or as of the Closing Date (or as of the date

made, where such Purchaser Surviving Rep by its terms is made as of a specified date); provided, that any inaccuracy in or breach of any Purchaser Surviving
Rep shall be determined without giving effect to any qualification as to “materiality” or “material adverse effect” set forth therein;

 
(b)                                 any breach by Purchaser of, or failure by Purchaser to perform, any of its covenants or other agreements set forth in this

Agreement;
 
(c)                                  the Assumed Liabilities; and
 
(d)                                 any other obligations or Liabilities undertaken or assumed by Purchaser pursuant to this Agreement.
 

12.3                        Indemnification by Seller.  Subject to the other provisions of this Article 12, from and after the Closing, Seller shall indemnify, hold
harmless and reimburse Purchaser and its Affiliates, officers, directors, agents, successors and assigns (each, a “Purchaser Indemnified Party”) from and
against and in respect of any and all Losses which any Purchaser Indemnified Party may actually suffer or incur to the extent arising out of or related to:

 
(a)                                 the failure of any Seller Surviving Rep to be true and correct as of the date hereof or as of the Closing Date (or as of the date made,

where such Seller Surviving Rep by its terms is made as of a specified date); provided, that any inaccuracy in or breach of any Seller Surviving Rep shall be



determined without giving effect to any qualification as to “materiality” or “material adverse effect” set forth therein;
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(b)                                 any breach by Seller of, or failure by Seller to perform, any of its covenants or other agreements set forth in this Agreement; and
 
(c)                                  the Excluded Liabilities.
 

12.4                        R&W Insurance Policy. Except as set forth in Section 12.9, from and after the Closing, the R&W Insurance Policy shall be the sole and
exclusive remedy of the Purchaser Indemnified Parties for any and all Losses that are sustained or incurred by any of the Purchaser Indemnified Parties by
reason of, resulting from or arising out of any breach of or inaccuracy in any of Seller’s representations or warranties contained in this Agreement (other than
the Seller Surviving Reps).  Without limiting the generality of the foregoing, any rights of any issuer of the R&W Insurance Policy, including any rights of
subrogation, do not affect, expand or increase any liability or obligation of Seller in connection with the transactions contemplated by this Agreement.

 
12.5                        Limitations on Indemnification.
 

(a)                                 The aggregate amount required to be paid to Purchaser pursuant to Sections 12.3(a) and 12.3(b) shall not exceed the Purchase
Price, as adjusted pursuant to Section 3.2.

 
(b)                                 Notwithstanding anything to the contrary contained in this Agreement, no amounts shall be payable as a result of any claim in

respect of a Loss arising under Section 12.2 or Section 12.3:
 

(i)                                     to the extent any matter forming the basis for such Loss was taken into consideration in the computation of Net Working
Capital, but only to the extent it resulted in a reduction of the Final Net Working Capital; or

 
(ii)                                  except to the extent any such damages are owed to a third party pursuant to a Third-Party Claim, to the extent an

Indemnified Party asserts a claim for any punitive, exemplary, special, unforeseen or other consequential damages or any damages measured by lost profits or
a multiple of earnings.

 
(c)                                  Each Party agrees to use commercially reasonable efforts to mitigate any Loss which forms the basis of a claim for indemnification

hereunder to the extent required by Applicable Law.
 

12.6                        Claims for Indemnification.  All claims for indemnification by any Indemnified Party shall be asserted and resolved as set forth in this
Section 12.6:

 
(a)                                 Third-Party Claims.  In the event that any written claim or demand for which an Indemnifying Party may be liable to any

Indemnified Party hereunder is asserted against or sought to be collected from any Indemnified Party by a third party, such Indemnified Party shall promptly,
but in no event later than twenty (20) Business Days following such Indemnified Party’s receipt of such claim or demand (including a copy of any related
written third party demand, claim or complaint) (the “Third-Party Claim”), deliver a Claim Notice to the Indemnifying Party; provided, however, that failure
to deliver a Claim Notice shall not affect the
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indemnification provided hereunder except in the event the Indemnifying Party shall have been actually and materially prejudiced as a result of such failure. 
If a Third-Party Claim is made against an Indemnified Party, the Indemnifying Party shall be entitled to participate therein and, to the extent that the
Indemnifying Party shall wish, to assume the defense thereof (which shall conclusively establish thereby the Indemnifying Party’s responsibility to indemnify
the Indemnified Party in respect of such Third-Party Claim subject to the limitations in this Article 12), and, after notice from the Indemnifying Party to the
Indemnified Party of such election to so assume the defense thereof, the Indemnifying Party shall not be liable to the Indemnified Party for any legal expenses
of other counsel or any other expenses subsequently incurred by the Indemnified Party in connection with the defense thereof.  The Indemnified Party shall
cooperate fully with the Indemnifying Party and its counsel in the defense against any such Third-Party Claim.  The Indemnified Party shall have the right to
participate at its own expense in the defense of any Third-Party Claim.  Neither the Indemnifying Party, on the one hand, nor the Indemnified Party, on the
other hand, shall admit liability to, or settle, compromise or discharge any Third-Party Claim without the prior consent of the other Party, which consent shall
not be unreasonably withheld, conditioned or delayed; provided, however, the Indemnifying Party may settle, compromise or discharge any Third-Party
Claim the defense of which was assumed by the Indemnifying Party if such Third-Party Claim provides only for the payment of monetary damages.  In the
event the Indemnifying Party elects not to defend any Third-Party Claim, the Indemnified Party shall defend against such Third-Party Claim in good faith and
in a commercially reasonable manner at the cost and expense of the Indemnifying Party, and the Indemnifying Party shall have the right to participate in such
defense at its own expense. Notwithstanding anything to the contrary herein, the Indemnifying Party shall not have the right to assume the defense of any
Third-Party Claim and the Indemnified Party may elect to assume the defense to the extent (i) such Third-Party Claim constitutes a claim for non-monetary,
equitable or injunctive relief against the Indemnified Party which, if awarded, would be reasonably expected to have a material and adverse impact on the
business of the Indemnified Party (after giving effect to the transactions contemplated by this Agreement); or (ii) if an actual or potential conflict of interest
exists or would reasonably be expected to potentially arise (as determined by outside counsel) in respect of the matters subject to such Third-Party Claim as
determined by the conflict-of-interest rules restricting attorney conduct in the applicable jurisdiction if counsel for the Indemnifying Party were to act as
counsel for the Indemnified Party.
 

(b)                                 In the event of any claim for indemnity under Section 12.2 or Section 12.3, (i) Purchaser agrees to give Seller and its
representatives reasonable access to the books and records and employees of Purchaser in connection with the matters for which indemnification is sought to
the extent Seller reasonably deems necessary in connection with its rights and obligations under this Article 12; and (ii) Seller agrees to give Purchaser and its
representatives reasonable access to the books and records and employees of Seller in connection with the matters for which indemnification is sought to the
extent Purchaser reasonably deems necessary in connection with its rights and obligations under this Article 12.

 
12.7                        Tax Effect.  The amount of any Loss subject to indemnification under this Agreement shall be reduced by the amounts of any net tax

benefits that have been actually received by the Indemnified Party in the year such Loss is incurred or in the following year and that results from such



indemnifiable Loss.  As used in this Section 12.7, “tax benefit” shall mean
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the net Tax savings attributable to any deduction, expense, loss, credit or refund to the Indemnified Party, when actually received. The amount of any tax
benefit actually received shall be equal to the actual reduction in Taxes of the Indemnified Party paid in cash determined with the applicable Tax items and the
indemnity payment made or to be made taken into account as compared with the Taxes that would have been payable without the applicable Tax items.
 

12.8                        Insurance Offset.  If any Losses sustained by an Indemnified Party are covered by an insurance policy or an indemnification, contribution or
similar obligation of another Person (other than an Affiliate of such Indemnified Party), the Indemnified Party shall use commercially reasonable efforts to
collect such insurance proceeds or indemnity, contribution or similar payments.  If the Indemnified Party receives such insurance proceeds or indemnity,
contribution or similar payments prior to being indemnified, held harmless and reimbursed under Section 12.2 or Section 12.3, as applicable, with respect to
such Losses, the payment by an Indemnifying Party under this Article 12 with respect to such Losses shall be reduced by the net amount of such insurance
proceeds or indemnity, contribution or similar payments to the extent related to such Losses, less reasonable attorney’s fees and other expenses incurred in
connection with such recovery.  If the Indemnified Party receives such insurance proceeds or indemnity, contribution or similar payments after being
indemnified and held harmless by an Indemnifying Party with respect to such Losses, the Indemnified Party shall pay to the Indemnifying Party the net
amount of such insurance proceeds or indemnity, contribution or similar payment to the extent related to such Losses, less reasonable attorney’s fees and other
expenses incurred in connection with such recovery.

 
12.9                        Exclusive Remedy.  After the Closing, the indemnities set forth in this Article 12 (and, with respect to Purchaser, the R&W Insurance

Policy) shall be the sole and exclusive remedy of the Parties, their successors and assigns, and their respective officers, directors, employees, agents and
Affiliates with respect to this Agreement, the events giving rise to this Agreement and the transactions contemplated hereby, except for claims grounded in
fraud or intentional misrepresentation.  The indemnities set forth in this Article 12 apply only to matters arising out of this Agreement.  Any Loss arising
under or pursuant to an Ancillary Agreement shall be governed by the indemnification obligations, if any, contained in such Ancillary Agreement.  The
parties shall not be entitled to a rescission of this Agreement or to any further indemnification rights or claims of any nature whatsoever in respect thereof
(whether by contract, common law, statute, law, regulation or otherwise, including under the Racketeer Influenced and Corrupt Organizations Act, all of
which the parties hereto hereby waive).

 
12.10                 Treatment of Indemnification Payments.  To the extent permitted by Law, any amounts payable pursuant to this Article 12 shall be

considered adjustments to the Final Purchase Price for all income Tax purposes and the Parties and their respective Affiliates agree to take no position
inconsistent with such treatment in any Tax Return or proceeding before any Governmental Authority.
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ARTICLE 13

 
MISCELLANEOUS

 
13.1                        Assignment.  This Agreement shall be binding upon and inure to the benefit of the Parties hereto and their respective successors and

assigns; provided, however, that no assignment shall be made by either Party without the prior written consent of the other Party, except that Purchaser may
assign any or all of its rights or benefits under this Agreement without the prior written consent of Seller (whereupon Purchaser shall provide written notice
thereof to Seller), as a collateral assignment, to Purchaser’s or its Affiliates’ lenders or other Debt Financing Sources.  Notwithstanding the foregoing, either
Party may assign its rights and obligations under this Agreement without such consent to an Affiliate or in connection with a sale, merger or other transaction
involving a transfer of substantially all of its assets; provided that such assigning Party shall remain liable for its obligations hereunder.

 
13.2                        Public Announcements.  Neither Party shall issue or make any public announcement, press release or other public disclosure regarding this

Agreement or its subject matter without the other Party’s prior written consent, except for any such disclosure that is, in the opinion of the disclosing Party’s
counsel, required by applicable Law or the rules of a stock exchange on which the securities of the disclosing party are listed.  In the event a Party is, in the
opinion of its counsel, required to make a public disclosure by applicable Law or the rules of a stock exchange on which its securities are listed, such Party
shall, to the extent practicable, submit the proposed disclosure in writing to the other Party prior to the date of disclosure and provide the other Party a
reasonable opportunity to comment thereon.

 
13.3                        Expenses.  Whether or not the transactions contemplated hereby are consummated, and except as otherwise specified herein, each Party

shall bear its own expenses with respect to the transactions contemplated by this Agreement.
 
13.4                        Severability.  Each of the provisions contained in this Agreement shall be severable, and the unenforceability of one shall not affect the

enforceability of any others or of the remainder of this Agreement. In event it is determined that a provision of this Agreement is prohibited by or invalid
under Law, the Parties agree to negotiate in good faith to modify this Agreement to fulfill as closely as possible the original intents and purposes hereof. To
the fullest extent permitted by Law, the Parties hereby to the same extent waive any provision of Law that renders any provision hereof prohibited or
unenforceable in any respect.

 
13.5                        No Third-Party Beneficiaries.  This Agreement is for the sole benefit of the Parties hereto and their permitted assigns and nothing herein,

express or implied (including Article 12), shall give or be construed to give to any Person, other than the Parties hereto and their permitted assigns, any legal
or equitable rights hereunder, except for Article 12, which is for the benefit of the Indemnified Parties covered thereby; provided that the provisions of
Section 7.5(a), Section 7.18, Section 7.19, Section 11.2, Section 11.3(b), Section 11.3(d), Section 13.1, this Section 13.5, Section 13.6, Section 13.8, Section
13.9(b), Section 13.10, Section 13.11 and Section 13.17 shall be enforceable against all parties to this Agreement by each Debt Financing Source, each
Mezzanine Financing Source and their respective successors and assigns.
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13.6                        Financing Sources. Notwithstanding anything herein to the contrary, except for the third-party beneficiary rights of Seller under the Equity

Commitment Letter and rights of Seller under the Guarantee, subject to the terms and conditions thereunder and under this Agreement, no Seller Party shall
have any rights or claims against any Equity Financing Source, any Debt Financing Source or any Mezzanine Financing Source in connection with this
Agreement, the Financing, the Financing Commitments or any transaction contemplated hereby or thereby, whether at law or equity, in contract, in tort or
otherwise.  In furtherance of the foregoing, Seller (on its behalf and on behalf of each other Seller Party) agrees not to commence (and if commenced agrees
to dismiss or otherwise terminate) any action or proceeding against any Equity Financing Source (other than in connection with any action expressly
permitted in accordance with the preceding sentence), any Debt Financing Source or any Mezzanine Financing Source in connection with this Agreement, the
Financing, the Financing Commitments or any transaction contemplated hereby or thereby.

 
13.7                        Waiver.  The failure of any Party to enforce any condition or part of this Agreement at any time shall not be construed as a waiver of that

condition or part, nor shall it forfeit any rights to future enforcement thereof.  Any waiver hereunder shall be effective only if delivered to the other Party
hereto in writing by the Party making such waiver.

 
13.8                        Governing Law.  This Agreement shall be construed and enforced in accordance with and governed by the Laws of the State of Delaware

without regard to the conflicts of Laws provisions thereof except with respect to matters under the New Jersey Business Corporation Act relating to the
approval of the transactions contemplated hereunder, which shall be governed by the laws of the State of New Jersey; provided, however, the provisions of
this Agreement shall be governed by and construed and enforced in accordance with the laws of the State of New York with respect to any action, suit or
proceeding arising out of or related to the Debt Financing, the Debt Financing Commitment or the performance thereof or the Mezzanine Financing, the
Mezzanine Financing Commitment or the performance thereof.

 
13.9                        Jurisdiction.
 

(a)                                 The Parties hereto agree that any Action seeking to enforce any provision of, or based on any matter arising out of or in connection
with, this Agreement or the transactions contemplated hereby shall be brought in any state or federal court of competent jurisdiction in the State of Delaware,
so long as such court shall have subject matter jurisdiction over such Action, and that any cause of action arising out of this Agreement shall be deemed to
have arisen from a transaction of business in the State of Delaware, and each of the Parties hereby irrevocably consents to the jurisdiction of such court (and
of the appropriate appellate courts therefrom) in any such Action and irrevocably waives, to the fullest extent permitted by Law, any objection that it may now
or hereafter have to the laying of the venue of any such Action in any such court or that any such Action which is brought in such court has been brought in
an inconvenient forum.  Process in any such Action may be served on any Party anywhere in the world, whether within or without the jurisdiction of such
court.  Without limiting the foregoing, each Party agrees that service of process on such Party as provided in Section 13.15 shall be deemed effective service
of process on such Party.
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(b)                                 Notwithstanding anything herein to the contrary, each of the parties hereto agrees that it will not bring or support any proceeding,

suit, litigation, investigation, action, cause of action, claim, cross-claim or third party claim of any kind or description, whether in law or in equity, whether in
contract or in tort or otherwise, against any of the Debt Financing Source or any Mezzanine Financing Source in any way relating to this Agreement or any of
the transactions contemplated hereby, including but not limited to any dispute arising out of or relating in any way to the Debt Financing, the Debt
Commitment Letter or the performance thereof or the Mezzanine Financing, the Mezzanine Commitment Letter or the performance thereof, in any forum
other than the courts of the State of New York sitting in the Borough of Manhattan in New York County, or, if under applicable Law exclusive jurisdiction is
vested in the Federal courts, the United States District Court for the Southern District of New York (and appellate courts thereof) and that in connection with
any such suit, litigation, investigation, action, cause of action, claim, cross-claim or third party claim the governing law specified the Debt Commitment
Letter or the Mezzanine Commitment Letter, as applicable, shall govern.

 
13.10                 Waiver of Jury Trial.  EACH OF THE PARTIES HERETO WAIVES TO THE FULLEST EXTENT PERMITTED BY APPLICABLE

LAW ANY RIGHT IT MAY HAVE TO A TRIAL BY JURY WITH RESPECT TO ANY LITIGATION DIRECTLY OR INDIRECTLY ARISING OUT OF,
UNDER OR IN CONNECTION WITH THIS AGREEMENT OR THE TRANSACTIONS CONTEMPLATED BY THIS AGREEMENT, THE DEBT
FINANCING, THE DEBT FINANCING COMMITMENT, THE MEZZANINE FINANCING OR THE MEZZANINE FINANCING COMMITMENT. 
EACH OF THE PARTIES HERETO HEREBY (A) CERTIFIES THAT NO REPRESENTATIVE, AGENT OR ATTORNEY OF THE OTHER PARTY HAS
REPRESENTED, EXPRESSLY OR OTHERWISE, THAT SUCH OTHER PARTY WOULD NOT, IN THE EVENT OF LITIGATION, SEEK TO
ENFORCE THE FOREGOING WAIVER, AND (B) ACKNOWLEDGES THAT IT HAS BEEN INDUCED TO ENTER INTO THIS AGREEMENT AND
THE TRANSACTIONS CONTEMPLATED BY THIS AGREEMENT, AS APPLICABLE, BY, AMONG OTHER THINGS, THE MUTUAL WAIVERS
AND CERTIFICATIONS IN THIS SECTION 13.10.

 
13.11                 Specific Performance.
 

(a)                                 The Parties acknowledge that, in view of the uniqueness of the Business, the Purchased Assets and the transactions contemplated
by this Agreement, each Party would not have an adequate remedy at Law for money damages in the event that this Agreement has not been performed in
accordance with its terms, and therefore agrees that the other Party shall be entitled to seek specific enforcement of the terms hereof in addition to any other
remedy to which it may be entitled, at Law or in equity.  Each of the parties agrees that it will not oppose the granting of an injunction, specific performance
and other equitable relief on the basis that the other parties have an adequate remedy at law or an award of specific performance is not an appropriate remedy
for any reason at law or equity.  Any party seeking an injunction or injunctions to prevent breaches of this Agreement and to enforce specifically the terms
and provisions of this Agreement shall not be required to provide any bond or other security in connection with any such order or injunction.

 
(b)                                 Notwithstanding anything to the contrary in this Agreement, it is explicitly agreed that the right of Seller to seek specific

performance, injunctive relief or other equitable
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remedies in connection with enforcing Purchaser’s obligation (a) to cause the Equity Financing to be funded in order to cause the Closing shall be subject to
the requirements that (i) the Marketing Period has ended and all of the conditions in Section 10.1 and Section 10.3 have been satisfied (and continue to be



satisfied) or waived (other than those conditions that by their terms are to be satisfied at the Closing, but subject to the satisfaction or waiver of those
conditions) at the time when the Closing would have been required to occur pursuant to Section 4.1 but for the failure of the Equity Financing to be funded,
(ii) the Debt Financing (or Alternative Financing) and the Mezzanine Financing (or Alternative Financing) has been funded in accordance with the terms
thereof or would be funded in accordance with the terms thereof at the Closing upon delivery of a drawdown notice by Purchaser and/or notice from
Purchaser that the Equity Financing will be funded at such date and (iii) Seller has irrevocably confirmed in writing that if the Financing is funded, then it
would take all actions that are within its control to cause the Closing to occur; (b) to cause Purchaser to consummate the Debt Financing at Closing shall be
subject to the requirements (provided, however, that, notwithstanding anything to the contrary in this Agreement, under no circumstances shall Purchaser or
any of its Affiliates be required to commence or sustain a legal proceeding against any of the Debt Financing Sources in connection with this Agreement or
the other transactions contemplated herein or the Debt Commitment) that (i) the Marketing Period has ended and all of the conditions in Section 10.1 and
Section 10.3 have been satisfied (and continue to be satisfied) or waived (other than those conditions that by their terms are to be satisfied at the Closing, but
subject to the satisfaction or waiver of those conditions) at the time when the Closing would have been required to occur pursuant to Section 4.1 but for the
failure of the Debt Financing to be funded, (ii) the Mezzanine Financing (or Alternative Financing) and the Equity Financing have been funded in accordance
with the terms thereof or, solely in the case of the Mezzanine Financing, would be funded in accordance with the terms thereof at the Closing upon delivery of
a drawdown notice by Purchaser, (iii) all of the conditions to the consummation of the Debt Financing provided for by the Debt Commitment Letter have
been satisfied (other than those conditions that by their terms are to be satisfied by actions taken at the time of funding) and (iv) Seller has irrevocably
confirmed in writing that if the Financing is funded, then it would take all actions that are within its control to cause the Closing to occur and (c) to cause
Purchaser to consummate the Mezzanine Financing at Closing (provided, however, that, notwithstanding anything to the contrary in this Agreement, under no
circumstances shall Purchaser or any of its Affiliates be required to commence or sustain a legal proceeding against any of the Mezzanine Financing Sources
in connection with this Agreement or the other transactions contemplated herein or the Mezzanine Commitment) shall be subject to the requirements that (i)
the Marketing Period has ended and all of the conditions in Section 10.1 and Section 10.3 have been satisfied (and continue to be satisfied) or waived (other
than those conditions that by their terms are to be satisfied at the Closing, but subject to the satisfaction or waiver of those conditions) at the time when the
Closing would have been required to occur pursuant to Section 4.1 but for the failure of the Mezzanine Financing to be funded, (ii) the Debt Financing (or
Alternative Financing) and the Equity Financing have been funded in accordance with the terms thereof or, solely in the case of the Debt Financing, would be
funded in accordance with the terms thereof at the Closing upon delivery of a drawdown notice by Purchaser and/or notice from Purchaser that the Equity
Financing will be funded at such date, (iii) all of the conditions to the consummation of the Mezzanine Financing provided for by the Mezzanine Commitment
Letter have been satisfied (other than those conditions that by their terms are to be satisfied by actions taken at the time of funding) and (iv) Seller has
irrevocably
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confirmed in writing that if the Financing is funded, then it would take all actions that are within its control to cause the Closing to occur.
 

(c)                                  The provisions of this Section 13.11 are subject to Section 13.6 in all respects.
 

13.12                 Headings.  The headings of the sections and subsections of this Agreement are inserted for convenience only and shall not be deemed to
constitute a part hereof.

 
13.13                 Counterparts.  The Parties may execute this Agreement (including by electronic transmission) in one or more counterparts, and each fully

executed counterpart shall be deemed an original.
 
13.14                 Further Documents.  Each of Purchaser and Seller shall, and shall cause its respective Affiliates to, at the request of the other Party, execute

and deliver to such other Party all such further instruments, assignments, assurances and other documents as such other Party may reasonably request in
connection with the carrying out of this Agreement and the transactions contemplated hereby.

 
13.15                 Notices.  All communications, notices and Consents provided for herein shall be in writing and be given in person or by means of telex,

facsimile or other means of wire transmission (with request for assurance of receipt in a manner typical with respect to communications of that type), by
overnight courier or by mail, and shall become effective: (a) on delivery if given in person; (b) on the date of transmission if sent by telex, facsimile or other
means of wire transmission; (c) one (1) Business Day after delivery to the overnight service; or (d) four (4) Business Days after being mailed, with proper
postage and documentation, for first-class registered or certified mail, prepaid.

 
Notices shall be addressed as follows:
 

If to Purchaser, to:
 

Photon Acquisition Corporation
c/o Veritas Capital Fund Management, L.L.C.
590 Madison Avenue
New York, NY 10022
Attn: Ramzi M. Musallam
Facsimile Number: (212) 688-9411
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with copies (which shall not constitute notice to Purchaser) to:
 

Schulte Roth & Zabel LLP
919 Third Avenue
New York, NY 10022
Attn: John M. Pollack
Facsimile Number: (212) 593-5955
 

If to Seller, to:



 
EMCORE Corporation
2015 Chestnut Street
Alhambra, California 91803
Attn: C.E.O.
 

with copies (which shall not constitute notice to Seller) to:
 

Skadden, Arps, Slate, Meagher & Flom LLP
300 South Grand Avenue 
Suite 3400
Los Angeles, CA 90071
Attn: Brian J. McCarthy and
Andrew D. Garelick
Facsimile Number:                  (213) 621-5070

(213) 621-5124
 

provided, however, that if any Party shall have designated a different address by notice to the others, then to the last address so designated.
 

13.16                 Performance of Obligations by Affiliates.  Any obligation of Seller under or pursuant to this Agreement may be satisfied, met or fulfilled, in
whole or in part, at Seller’s sole and exclusive option, either by Seller directly or by any Affiliate of Seller that Seller causes to satisfy, meet or fulfill such
obligation in whole or in part.  Any obligation of Purchaser under or pursuant to this Agreement may be satisfied, met or fulfilled, in whole or in part, at
Purchaser’s sole and exclusive option, either by Purchaser directly or by any Affiliate that Purchaser causes to satisfy, meet or fulfill such obligation, in whole
or in part.  With respect to any particular action, the use of the words “Seller shall” also means “Seller shall cause” the particular action to be performed, and
the use of the words “Purchaser shall” also means “Purchaser shall cause” the particular action to be performed.  Each of Seller and Purchaser guarantees the
performance of all actions, agreements and obligations to be performed by any of their respective Affiliates under the terms and conditions of this Agreement.

 
13.17                 Entire Agreement.  This Agreement may not be amended, supplemented or otherwise modified except by an instrument in writing signed by

each of the Parties hereto; provided that Section 7.5(a), Section 7.18, Section 7.19, Section 11.2, Section 11.3(b), Section
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11.3(d), Section 13.1, Section 13.5, Section 13.6, Section 13.8, Section 13.9(b), Section 13.10, Section 13.11 and this Section 13.17 (and any provision of this
Agreement to the extent an amendment, supplement or modification of such provision would modify the substance of any of such Sections) may not be
amended, supplemented or modified in any manner that adversely impacts or is adverse in any respect to any of the Debt Financing Sources or the Mezzanine
Financing Sources, as applicable, without prior written consent of the Debt Financing Sources or the Mezzanine Financing Sources, as applicable.  Except as
provided in written agreements between the Parties executed and delivered concurrently herewith, this Agreement and the Confidentiality Agreement contain
the entire agreement of the Parties hereto with respect to the transactions covered hereby, superseding all negotiations, prior discussions and preliminary
agreements made prior to the date hereof.
 

* * * * *
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IN WITNESS WHEREOF, the Parties hereto have caused this Agreement to be executed by their respective duly authorized officers as of

the date first above written.
 

 

PHOTON ACQUISITION CORPORATION
   
   
 

By: /s/ Ramzi M. Musallam
 

Name: Ramzi M. Musallam
 

Title: President
   
   
 

EMCORE CORPORATION
   
 

By: /s/ Hong Q. Hou
 

Name: Hong Q. Hou
 

Title: President & CEO
 
 

[Signature Page to Asset Purchase Agreement]
 



Exhibit 3.1
 

CERTIFICATE OF AMENDMENT TO THE
 

RESTATED CERTIFICATE OF INCORPORATION
 

OF
 

EMCORE CORPORATION
 

TO:                           State Treasurer
The State of New Jersey

 
Pursuant to the provision of Section 14A:7-2(2) of the New Jersey Statutes, the undersigned corporation executes the following Certificate of

Amendment to its Restated Certificate of Incorporation.
 
1.                                      The name of the corporation is EMCORE Corporation (the “Corporation”).
 
2.                                      The following resolution, establishing and designating a series of shares and fixing and determining the relative rights, preferences and

limitations thereof was duly adopted by the Board of Directors of the Corporation on the 7th day of September 2014, pursuant to authority vested in it by the
Restated Certificate of Incorporation:

 
RESOLVED, pursuant to the authority expressly vested in the Board of Directors of the Corporation by the Restated Certificate of
Incorporation, the Board of Directors does hereby classify 300,000 shares of preferred stock of the Corporation, as Series A Junior
Participating Preferred Stock; and it is further
 
RESOLVED, a description of such Series A Junior Participating Preferred Stock, including the preferences and other rights, voting powers,
restrictions, limitations as to dividends, qualifications, and terms and conditions for redemption, all as set by the Board of Directors of the
Corporation, is set forth in the Certificate of Designation Establishing the Series A Junior Participating Preferred Stock and Fixing the
Powers, Designations, Preferences and Relative, Participating, Optional and Other Special Rights, and the Qualifications, Limitations and
Restrictions, of the Series A Junior Participating Preferred Stock attached hereto as Exhibit A.
 

3.                                      The resolution was adopted by the Board of Directors at a meeting duly called and held on September 7th, 2014, at which a quorum was
present throughout.

 

 
4.                                      The Restated Certificate of Incorporation of the Corporation is amended so that the designation and number of shares of each class and

series acted upon in the resolution, and the relative rights, preferences and limitations of each such class and series are as stated in the resolution.
 

 

EMCORE CORPORATION
Dated: September 18, 2014

 

  
 

By: /s/ Hong Q. Hou, Ph.D
  

Name: Hong Q. Hou, Ph.D
  

Title: President and Chief Executive Officer
 

 
EXHIBIT A

 
Certificate of Designation Establishing the Series A Junior Participating Preferred Stock and Fixing the Powers, Designations, Preferences and

Relative, Participating, Optional and Other Special Rights, and the Qualifications, Limitations and Restrictions, of the Series A Junior Participating
Preferred Stock

 
Of
 

EMCORE CORPORATION
 

There is hereby established a new series of Preferred Stock (the “Preferred Stock”) of EMCORE Corporation, a New Jersey corporation
(the “Corporation”), to which the following powers, designations, preferences and relative, participating, optional and other special rights, and the
qualifications, limitations or restrictions, of the shares of such new series of preferred stock shall apply:

 
Designation and Amount.  There shall be a series of Preferred Stock that shall be designated as Series A Junior Participating Preferred

Stock, par value $0.0001 per share, and the number of shares constituting such series shall be 300,000.  Such number of shares may be increased or decreased
by a vote of no less than a majority of the members of the Board of Directors then in office; provided, that no decrease shall reduce the number of shares of
Series A Junior Participating Preferred Stock to a number less than the number of shares then outstanding plus the number of shares reserved for issuance
upon the exercise of outstanding options, rights or warrants or upon the conversion of any outstanding securities issued by the Corporation convertible into
Series A Junior Participating Preferred Stock.

 
Dividends and Distributions.
 
The holders of shares of Series A Junior Participating Preferred Stock, in preference to the holders of common stock, no par value, of the

Corporation (“Common Stock”), and of any other junior stock, shall be entitled to receive, when, as and if declared by the Board of Directors out of funds



legally available for the purpose, quarterly dividends payable in cash on the last day of March, June, September and December in each year (each such date
being referred to herein as a “Quarterly Dividend Payment Date”), commencing on the first Quarterly Dividend Payment Date after the first issuance of a
share or fraction of a share of Series A Junior Participating Preferred Stock, in an amount per share (rounded to the nearest cent) equal to the greater of
(a) $0.01 or (b) subject to the provision for adjustment hereinafter set forth, 10,000 times the aggregate per share amount of all cash dividends, and 10,000
times the aggregate per share amount (payable in kind) of all non-cash dividends or other distributions other than a dividend payable in shares of Common
Stock or a subdivision of the outstanding shares of Common Stock (by reclassification or otherwise), declared on the Common Stock since the immediately
preceding Quarterly Dividend Payment Date, or, with respect to the first Quarterly Dividend Payment Date, since the first issuance of any share or
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fraction of a share of Series A Junior Participating Preferred Stock.  In the event the Corporation shall at any time after September 17, 2014 (the “Rights
Declaration Date”) (i) declare any dividend on Common Stock payable in shares of Common Stock, (ii) subdivide the outstanding Common Stock, or
(iii) combine the outstanding Common Stock into a smaller number of shares, then in each such case the amount to which holders of shares of Series A Junior
Participating Preferred Stock were entitled immediately prior to such event under clause (b) of the preceding sentence shall be adjusted by multiplying such
amount by a fraction the numerator of which is the number of shares of Common Stock outstanding immediately after such event and the denominator of
which is the number of shares of Common Stock that were outstanding immediately prior to such event. The Corporation shall declare a dividend or
distribution on the Series A Junior Participating Preferred Stock as provided in Paragraph (A) above immediately after it declares a dividend or distribution on
the Common Stock (other than a dividend payable in shares of Common Stock).
 

The Corporation may not declare or pay a dividend or distribution on the Common Stock (other than a dividend payable in shares of the
Common Stock) unless it simultaneously declares and pays a dividend or distribution on the Series A Junior Participating Preferred Stock as provided in
paragraph (A) above.

 
Dividends shall begin to accrue and be cumulative on outstanding shares of Series A Junior Participating Preferred Stock from the Quarterly

Dividend Payment Date next preceding the date of issue of such shares of Series A Junior Participating Preferred Stock, unless the date of issue of such shares
is prior to the record date for the first Quarterly Dividend Payment Date, in which case dividends on such shares shall begin to accrue from the date of issue
of such shares, or unless the date of issue is a Quarterly Dividend Payment Date or is a date after the record date for the determination of holders of shares of
Series A Junior Participating Preferred Stock entitled to receive a quarterly dividend and before such Quarterly Dividend Payment Date, in either of which
events such dividends shall begin to accrue and be cumulative from such Quarterly Dividend Payment Date.  Accrued but unpaid dividends shall not bear
interest.  Dividends paid on the shares of Series A Junior Participating Preferred Stock in an amount less than the total amount of such dividends at the time
accrued and payable on such shares shall be allocated pro rata on a share-by-share basis among all such shares at the time outstanding.  The Board of
Directors may fix a record date for the determination of holders of shares of Series A Junior Participating Preferred Stock entitled to receive payment of a
dividend or distribution declared thereon, which record date shall be no more than thirty (30) days prior to the date fixed for the payment thereof.

 
Voting Rights.  The holders of shares of Series A Junior Participating Preferred Stock shall have the following voting rights:
 
Subject to the provision for adjustment hereinafter set forth, each share of Series A Junior Participating Preferred Stock shall entitle the

holder thereof to 10,000 votes on all matters submitted to a vote of the holders of Common Stock.  In the event the Corporation shall at any time after the
Rights Declaration Date (i) declare any dividend on Common Stock payable in shares of Common Stock, (ii) subdivide the outstanding
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Common Stock, or (iii) combine the outstanding Common Stock into a smaller number of shares, then in each such case the number of votes per share to
which holders of shares of Series A Junior Participating Preferred Stock were entitled immediately prior to such event shall be adjusted by multiplying such
number by a fraction the numerator of which is the number of shares of Common Stock outstanding immediately after such event and the denominator of
which is the number of shares of Common Stock that were outstanding immediately prior to such event.
 

Except as otherwise provided herein or by law, the holders of shares of Series A Junior Participating Preferred Stock and the holders of
shares of Common Stock shall vote together as one class on all matters submitted to a vote of stockholders of the Corporation.

 
Except as set forth herein, holders of Series A Junior Participating Preferred Stock shall have no special voting rights and their consent shall

not be required (except to the extent they are entitled to vote with holders of Common Stock as set forth herein) for taking any corporate action.
 
Certain Restrictions.
 
Whenever quarterly dividends or other dividends or distributions payable on the Series A Junior Participating Preferred Stock as provided in

Section 2 are in arrears, thereafter and until all accrued and unpaid dividends and distributions, whether or not declared, on shares of Series A Junior
Participating Preferred Stock outstanding shall have been paid in full, the Corporation shall not:

 
declare or pay dividends on, make any other distributions on, or redeem or purchase or otherwise acquire for consideration any

shares of stock ranking junior (either as to dividends or upon liquidation, dissolution or winding up) to the Series A Junior Participating Preferred
Stock;

 
declare or pay dividends on or make any other distributions on any shares of stock ranking on a parity (either as to dividends or

upon liquidation, dissolution or winding up) with the Series A Junior Participating Preferred Stock, except dividends paid ratably on the Series A
Junior Participating Preferred Stock and all such parity stock on which dividends are payable or in arrears in proportion to the total amounts to which
the holders of all such shares are then entitled;

 
redeem or purchase or otherwise acquire for consideration shares of any stock ranking on a parity (either as to dividends or upon

liquidation, dissolution or winding up) with the Series A Junior Participating Preferred Stock, provided that the Corporation may at any time redeem,
purchase or otherwise acquire shares of any such parity stock in exchange for shares of any stock of the Corporation ranking junior (either as to
dividends or upon dissolution, liquidation or winding up) to the Series A Junior Participating Preferred Stock; or
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purchase or otherwise acquire for consideration any shares of Series A Junior Participating Preferred Stock, except in accordance

with a purchase offer made in writing or by publication (as determined by the Board of Directors) to all holders of such shares upon such terms as
the Board of Directors, after consideration of the respective annual dividend rates and other relative rights and preferences of the respective series
and classes, shall determine in good faith will result in fair and equitable treatment among the respective series or classes.

 
The Corporation shall not permit any subsidiary of the Corporation to purchase or otherwise acquire for consideration any shares of stock of

the Corporation unless the Corporation could, under Paragraph (A) of this Section 4, purchase or otherwise acquire such shares at such time and in such
manner.

 
Reacquired Shares.  Any shares of Series A Junior Participating Preferred Stock purchased or otherwise acquired by the Corporation in any

manner whatsoever shall be retired and cancelled promptly after the acquisition thereof.  All such shares shall upon their cancellation become authorized but
unissued shares of Preferred Stock and may be reissued as part of a new series of Preferred Stock to be created by resolution or resolutions of the Board of
Directors, subject to the conditions and restrictions on issuance set forth herein.

 
Liquidation, Dissolution or Winding Up.  (A)  Upon any liquidation (voluntary or otherwise), dissolution or winding up of the Corporation,

no distribution shall be made to the holders of shares of stock ranking junior (either as to dividends or upon liquidation, dissolution or winding up) to the
Series A Junior Participating Preferred Stock unless, prior thereto, the holders of shares of Series A Junior Participating Preferred Stock shall have received an
amount equal to $10,000 per share of Series A Junior Participating Preferred Stock, plus an amount equal to accrued and unpaid dividends and distributions
thereon, whether or not declared, to the date of such payment (the “Series A Liquidation Preference”).  Following the payment of the full amount of the
Series A Liquidation Preference, no additional distributions shall be made to the holders of shares of Series A Junior Participating Preferred Stock unless,
prior thereto, the holders of shares of Common Stock shall have received an amount per share (the “Common Adjustment”) equal to the quotient obtained by
dividing (i) the Series A Liquidation Preference by (ii) 10,000 (as appropriately adjusted as set forth in subparagraph (C) below to reflect such events as stock
splits, stock dividends and recapitalizations with respect to the Common Stock) (such number in clause (ii), the “Adjustment Number”).  Following the
payment of the full amount of the Series A Liquidation Preference and the Common Adjustment in respect of all outstanding shares of Series A Junior
Participating Preferred Stock and Common Stock, respectively, holders of Series A Junior Participating Preferred Stock and holders of shares of Common
Stock shall receive their ratable and proportionate share of the remaining assets to be distributed in the ratio of the Adjustment Number to 1 with respect to
such Preferred Stock and Common Stock, on a per share basis, respectively.

 
In the event, however, that there are not sufficient assets available to permit payment in full of the Series A Liquidation Preference and the

liquidation
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preferences of all other series of preferred stock, if any, which rank on a parity with the Series A Junior Participating Preferred Stock, then such remaining
assets shall be distributed ratably to the holders of such parity shares in proportion to their respective liquidation preferences.  In the event, however, that there
are not sufficient assets available to permit payment in full of the Common Adjustment, then such remaining assets shall be distributed ratably to the holders
of Common Stock.
 

In the event the Corporation shall at any time after the Rights Declaration Date (i) declare any dividend on Common Stock payable in
shares of Common Stock, (ii) subdivide the outstanding Common Stock, or (iii) combine the outstanding Common Stock into a smaller number of shares,
then in each such case the Adjustment Number in effect immediately prior to such event shall be adjusted by multiplying such Adjustment Number by a
fraction the numerator of which is the number of shares of Common Stock outstanding immediately after such event and the denominator of which is the
number of shares of Common Stock that were outstanding immediately prior to such event.

 
Consolidation, Merger, etc.  In case the Corporation shall enter into any consolidation, merger, combination or other transaction in which

the shares of Common Stock are exchanged for or changed into other stock or securities, cash and/or any other property, then in any such case the shares of
Series A Junior Participating Preferred Stock shall at the same time be similarly exchanged or changed in an amount per share (subject to the provision for
adjustment hereinafter set forth) equal to 10,000 times the aggregate amount of stock, securities, cash and/or any other property (payable in kind), as the case
may be, into which or for which each share of Common Stock is changed or exchanged.  In the event the Corporation shall at any time after the Rights
Declaration Date (i) declare any dividend on Common Stock payable in shares of Common Stock, (ii) subdivide the outstanding Common Stock, or
(iii) combine the outstanding Common Stock into a smaller number of shares, then in each such case the amount set forth in the preceding sentence with
respect to the exchange or change of shares of Series A Junior Participating Preferred Stock shall be adjusted by multiplying such amount by a fraction the
numerator of which is the number of shares of Common Stock outstanding immediately after such event and the denominator of which is the number of
shares of Common Stock that were outstanding immediately prior to such event.

 
No Redemption.  The shares of Series A Junior Participating Preferred Stock shall not be redeemable.
 
Amendment.  At any time when any shares of Series A Junior Participating Preferred Stock are outstanding, neither the Certificate of

Incorporation nor this Certificate of Designation shall be amended in any manner which would materially alter or change the powers, preferences or special
rights of the Series A Junior Participating Preferred Stock so as to affect them adversely without the affirmative vote of the holders of a majority or more of
the outstanding shares of Series A Junior Participating Preferred Stock, voting separately as a class.

 
Fractional Shares.  Series A Junior Participating Preferred Stock may be issued in fractions of a share which shall entitle the holder, in

proportion to such holder’s
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fractional shares, to exercise voting rights, receive dividends, participate in distributions and to have the benefit of all other rights of holders of Series A
Junior Participating Preferred Stock.
 

[Signature page follows]
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Dated: September 18, 2014
 
 
 

EMCORE CORPORATION
  
  
 

/s/ Hong Q. Hou, Ph.D
 

Name: Hong Q. Hou, Ph.D
 

Title: President and Chief Executive Officer
 
 

[Signature Page to Certificate of Designation]
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TAX BENEFITS PRESERVATION PLAN

 
TAX BENEFITS PRESERVATION PLAN, dated as of September 17, 2014 (the “Agreement”), between EMCORE Corporation, a New

Jersey corporation (the “Company”), and American Stock Transfer & Trust Company, LLC, a New York limited liability trust company, as Rights Agent (the
“Rights Agent”).

 
W I T N E S S E T H

 
WHEREAS, on September 7, 2014, the Board of Directors of the Company (the “Board”) authorized and declared a dividend distribution

effective as of September 17, 2014 (the “Rights Dividend Declaration Date”) of one Right (as hereinafter defined) for each share of Common Stock (as
defined herein) outstanding at the close of business on October 3, 2014 (the “Record Date”), and authorized the issuance of one Right (as such number may
hereinafter be adjusted pursuant to the provisions of Section 11(p) hereof) for each share of Common Stock issued (whether as an original issuance or from
the Company’s treasury) between the Record Date and the Distribution Date (as hereinafter defined) and in certain other circumstances provided herein, each
Right initially representing the right to purchase one ten-thousandth of a share of Preferred Stock (as defined herein) having the rights, powers and
preferences set forth in the form of Certificate of Designation attached hereto as Exhibit A, upon the terms and subject to the conditions hereinafter set forth
(the “Rights”); and

 
WHEREAS, the Company has generated certain Tax Benefits (as defined herein) for United States federal income tax purposes, such Tax

Benefits may potentially provide valuable benefits to the Company, the Company desires to avoid an “ownership change” within the meaning of Section 382
of the Internal Revenue Code of 1986, as amended (the “Code”), and the Treasury Regulations (as defined herein) promulgated thereunder and thereby
preserve its ability to utilize such Tax Benefits, and, in furtherance of such objective, the Company desires to enter into this Agreement.

 
NOW, THEREFORE, in consideration of the premises and the mutual agreements herein set forth, the parties hereby agree as follows:
 

Section 1.                               Certain Definitions.  For purposes of this Agreement, the following terms have the meanings indicated:
 

(a)                                 “5% Shareholder” shall mean (i) a Person or group of Persons that is a “5-percent shareholder” of the Company pursuant to
Section 1.382-2T(g) of the Treasury Regulations or (ii) a Person that is a “first tier entity” or “higher tier entity” (as such terms are defined in Section 1.382-
2T(f) of the Treasury Regulations) of the Company if that Person has a “public group” or individual, or a “higher tier entity” of that Person has a “public
group” or individual, that is treated as a “5-percent shareholder” of the Company pursuant to Section 1.382-2T(g) of the Treasury Regulations.

 
(b)                                 “Acquiring Person” shall mean any Person who or which shall have become a 5% Shareholder (other than by reason of

Section 1.382-2T(j)(3)(i) of the
 

 
Treasury Regulations) or shall be a 5% Shareholder after the date hereof, whether or not such person continues to be a 5% Shareholder, but shall not include:

 
(i)                                     the Company;
 



(ii)                                  any Subsidiary of the Company;
 
(iii)                               any employee benefit plan of the Company, or of any Subsidiary of the Company, or any Person or entity organized,

appointed or established by the Company for or pursuant to the terms of any such plan;
 
(iv)                              the U.S. Government;
 
(v)                                 any Person who or which becomes a 5% Shareholder as a result of (A) a reduction in the number of Company Securities

outstanding due to the repurchase of Company Securities by the Company or (B) a stock dividend, stock split, reverse stock split or similar
transaction effected by the Company, in each case unless and until such Person increases its Percentage Stock Ownership by more than one-quarter
of one percentage point over such Person’s lowest Percentage Stock Ownership on or after the consummation of the relevant transaction, other than
an increase solely as a result of any subsequent transaction described in clauses (A) and (B) of this Section 1(b)(v) or with the Prior Approval of the
Company;

 
(vi)                              any Person who was a 5% Shareholder on the date hereof, or becomes a 5% Percent Shareholder solely as a result of a

transaction pursuant to which such Person received the Prior Approval of the Company, unless after the date of this Agreement or the date of the
relevant transaction, as applicable, such Person (A) increases its Percentage Stock Ownership by more than one-quarter of one percentage point over
such Person’s lowest Percentage Stock Ownership on or after the date of this Agreement or the date of the relevant transaction, as applicable, other
than an increase solely as a result of any subsequent transaction described in clauses (A) and (B) of Section 1(b)(v) or with the Prior Approval of the
Company; or (B) decreases its Percentage Stock Ownership below five percent (5%); or

 
(vii)                           any Person who or which inadvertently may become an Acquiring Person, so long as such Person promptly enters into,

and delivers to the Company, an irrevocable commitment promptly to divest, and thereafter promptly divests (without exercising or retaining any
power, including voting, with respect to such securities), sufficient Company Securities so that such Person ceases to be an Acquiring Person,

 
provided, however, that no Person shall be an Acquiring Person if the Board shall have affirmatively determined, prior to the Distribution Date, in
light of the intent

 
2

 
and purposes of this Agreement or other circumstances facing the Company, that such Person shall not be deemed an Acquiring Person.
 

(c)                                  “Act” shall mean the Securities Act of 1933, as amended.
 
(d)                                 “Adjustment Shares” shall have the meaning set forth in Section 11(a)(ii) hereof.
 
(e)                                  “Agreement” shall have the meaning set forth in the preamble of this Agreement.
 
(f)                                   A Person shall be deemed the “Beneficial Owner” of, and shall be deemed to “beneficially own,” any Company Securities which

such Person directly owns, would be deemed constructively to own pursuant to Sections 1.382-2T(h) and 1.382-4(d) of the Treasury Regulations, owns
pursuant to a “coordinated acquisition” treated as a single “entity” as defined in Section 1.382-3(a)(1) of the Treasury Regulations, or are otherwise
aggregated with Company Securities owned by such Person, pursuant to the provisions of Section 382 of the Code and the Treasury Regulations thereunder.

 
(g)                                  “Business Day” shall mean any day other than a Saturday, Sunday or a day on which banking institutions in the State of New York

or the State of New Jersey are authorized or obligated by law or executive order to close.
 
(h)                                 “close of business” on any given date shall mean 5:00 P.M., New York City time, on such date; provided, however, that if such

date is not a Business Day, it shall mean 5:00 P.M., New York City time, on the next succeeding Business Day.
 
(i)                                     “Code” shall have the meaning set forth in the recitals to this Agreement.
 
(j)                                    “Common Stock” shall mean the common stock, no par value, of the Company, except that “Common Stock” when used with

reference to any Person other than the Company shall mean the capital stock of such Person with the greatest voting power, or the equity securities or other
equity interest having power to control or direct the management, of such Person.

 
(k)                                 “Common Stock Equivalents” shall have the meaning set forth in Section 11(a)(iii) hereof.
 
(l)                                     “Company” shall have the meaning set forth in the preamble of this Agreement.
 
(m)                             “Company Securities” shall mean (i) shares of Common Stock, (ii) shares of preferred stock (other than preferred stock described

in Section 1504(a)(4) of the Code) of the Company, (iii) warrants, rights, or options (including options within the meaning of Section 1.382-4(d)(9) of the
Treasury Regulations) to purchase stock (other than preferred stock described in Section 1504(a)(4) of the Code) of the Company, and
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(iv) any other interest that would be treated as “stock” of the Company pursuant to Section 1.382-2T(f)(18) of the Treasury Regulations.
 

(n)                                 “Current Market Price” shall have the meaning set forth in Section 11(d)(i) hereof.
 
(o)                                 “Current Value” shall have the meaning set forth in Section 11(a)(iii) hereof.
 
(p)                                 “Distribution Date” shall have the meaning set forth in Section 3(a) hereof.



 
(q)                                 “Equivalent Preferred Stock” shall have the meaning set forth in Section 11(b) hereof.
 
(r)                                    “Exchange Act” shall mean the Securities Exchange Act of 1934, as amended.
 
(s)                                   “Exchange Ratio” shall have the meaning set forth in Section 24(a) hereof.
 
(t)                                    “Exempt Transaction” shall mean the transactions contemplated by the Asset Purchase Agreement, dated as of the date hereof, by

and between the Company and Photon Acquisition Corporation, or any other transaction that the Board determines shall be an “Exempt Transaction.”
 
(u)                                 “Expiration Date” shall have the meaning set forth in Section 7(a) hereof.
 
(v)                                 “Final Expiration Date” shall have the meaning set forth in Section 7(a) hereof.
 
(w)                               “NASDAQ” shall have the meaning set forth in Section 11(d)(i) hereof.
 
(x)                                 “Percentage Stock Ownership” shall mean the percentage stock ownership interest as determined in accordance with Sections

1.382-2(a)(3), 1.382-2T(g), (h), (j) and (k), 1.382-3(a), and 1.382-4(d) of the Treasury Regulations; provided, however, that for the sole purpose of
determining the percentage stock ownership of any entity (and not for the purpose of determining the percentage stock ownership of any other Person),
Company Securities held by such entity shall not be treated as no longer owned by such entity pursuant to Section 1.382-2T(h)(2)(i)(A) of the Treasury
Regulations.

 
(y)                                 “Person” shall mean any individual, firm, corporation, partnership, limited liability company, limited liability partnership, trust,

syndicate or other entity, group of persons making a “coordinated acquisition” of Company Securities or otherwise
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treated as an “entity” within the meaning of Section 1.382-3(a)(1) of the Treasury Regulations or otherwise, and includes, without limitation, an
unincorporated group of persons who, by formal or informal agreement or arrangement (whether or not in writing), have embarked on a common purpose or
act, and also includes any successor (by merger or otherwise) of any such individual or entity.
 

(z)                                  “Preferred Stock” shall mean shares of Series A Junior Participating Preferred Stock, par value $0.0001 per share, of the Company,
and, to the extent that there are not a sufficient number of shares of Series A Junior Participating Preferred Stock authorized to permit the full exercise of the
Rights, any other series of preferred stock of the Company designated for such purpose containing terms substantially similar to the terms of the Series A
Junior Participating Preferred Stock.

 
(aa)                          “Principal Party” shall have the meaning set forth in Section 13(b) hereof.
 
(bb)                          “Prior Approval of the Company” shall mean the prior express written consent of the Company to the actions in question, executed

on behalf of the Company by a duly authorized officer of the Company following express approval by action of at least a majority of the members of the
Board then in office, provided that a Person shall be treated as having received the Prior Approval of the Company if such Person acquires Company
Securities from the Company pursuant to an issuance by the Company that was approved by the Board.

 
(cc)                            “Purchase Price” shall have the meaning set forth in Section 4(a) hereof.
 
(dd)                          “Record Date” shall have the meaning set forth in the recitals to this Agreement.
 
(ee)                            “Redemption Price” shall have the meaning set forth in Section 23(a) hereof.
 
(ff)                              “Rights” shall have the meaning set forth in the recitals to this Agreement.
 
(gg)                            “Rights Agent” shall have the meaning set forth in the preamble of this Agreement.
 
(hh)                          “Rights Certificates” shall have the meaning set forth in Section 3(a) hereof.
 
(ii)                                  “Rights Dividend Declaration Date” shall have the meaning set forth in the recitals to this Agreement.
 
(jj)                                “Section 11(a)(ii) Event” shall mean any event described in Section 11(a)(ii) hereof.
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(kk)                          “Section 11(a)(ii) Trigger Date” shall have the meaning set forth in Section 11(a)(iii) hereof.
 
(ll)                                  “Section 13 Event” shall mean any event described in clauses (x), (y) or (z) of Section 13(a) hereof.
 
(mm)                  “Spread” shall have the meaning set forth in Section 11(a)(iii) hereof.
 
(nn)                          “Stock Acquisition Date” shall mean the first date of public announcement by the Company or an Acquiring Person that an

Acquiring Person has become such.
 
(oo)                          “Subsidiary” shall mean, with reference to any Person, any corporation or other entity of which an amount of voting securities or

other ownership interests having ordinary voting power sufficient to elect at least a majority of the directors or other Persons having similar functions of such



corporation or other entity is beneficially owned, directly or indirectly, by such Person, or otherwise controlled by such Person.
 
(pp)                          “Substitution Period” shall have the meaning set forth in Section 11(a)(iii) hereof.
 
(qq)                          “Summary of Rights” shall have the meaning set forth in Section 3(b) hereof.
 
(rr)                                “Tax Benefits” shall mean the net operating loss carryovers, capital loss carryovers, general business credit carryovers, alternative

minimum tax credit carryovers and foreign tax credit carryovers, as well as any loss or deduction attributable to a “net unrealized built-in loss” within the
meaning of Section 382 of the Code and the Treasury Regulations promulgated thereunder, of the Company or any of its Subsidiaries.

 
(ss)                              “Trading Day” shall have the meaning set forth in Section 11(d)(i) hereof.
 
(tt)                                “Treasury Regulations” shall mean the final and temporary (but not proposed) tax regulations promulgated under the Code, as such

regulations may be amended from time to time.
 
(uu)                          “Triggering Event” shall mean any Section 11(a)(ii) Event or any Section 13 Event.
 
(vv)                          “U.S. Government” shall mean any of (i) the federal government of the United States of America, (ii) any instrumentality or

agency of the federal government of the United States of America and (iii) any Person wholly-owned by, or the sole beneficiary of which is, the federal
government of the United States of America or any instrumentality or agency thereof.
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Section 2.                               Appointment of Rights Agent.  The Company hereby appoints the Rights Agent to act as agent for the

Company and the holders of the Rights (who, in accordance with Section 3 hereof, shall prior to the Distribution Date also be the holders of
the Common Stock) in accordance with the terms and conditions hereof, and the Rights Agent hereby accepts such appointment.  The
Company may from time to time appoint such co-rights agents as it may deem necessary or desirable.

 
Section 3.                               Issuance of Rights Certificates.
 

(a)                                 Until the earlier of (i) the close of business on the tenth (10 ) Business Day after the Stock Acquisition Date (or, if the tenth (10 )
Business Day after the Stock Acquisition Date occurs before the Record Date, the close of business on the Record Date), or (ii) the close of business on the
tenth Business Day (or such later date as the Board shall determine) after the date that a tender or exchange offer by any Person (other than the Company, any
Subsidiary of the Company, any employee benefit plan of the Company or of any Subsidiary of the Company, or any Person organized, appointed or
established by the Company for or pursuant to the terms of any such plan) is commenced within the meaning of Rule 14d-2(a) of the General Rules and
Regulations under the Exchange Act, if upon consummation thereof, such Person would become an Acquiring Person (the earlier of (i) and (ii) being herein
referred to as the “Distribution Date”), (x) the Rights will be evidenced (subject to the provisions of paragraphs (b) and (c) of this Section 3) by the
certificates for the Common Stock registered in the names of the holders of the Common Stock (which certificates for Common Stock shall be deemed also to
be certificates for Rights) and not by separate certificates (or for shares participating in the direct registration system, by notations in the respective book entry
accounts for the Common Stock), and (y) the Rights will be transferable only in connection with the transfer of the underlying shares of Common Stock
(including a transfer to the Company).  As soon as practicable after the Distribution Date, but subject to the following sentence, the Rights Agent will send by
such means as may be selected by the Company, to each record holder of the Common Stock as of the close of business on the Distribution Date, at the
address of such holder shown on the records of the Company, one or more rights certificates, in substantially the form of Exhibit B hereto (the “Rights
Certificates”), evidencing one Right for each share of Common Stock so held, subject to adjustment as provided herein. To the extent that a Triggering Event
under Section 11(a)(ii) hereof has also occurred, the Company may implement such procedures, as it deems appropriate in its sole discretion, to minimize the
possibility that Rights are received by Persons whose Rights would be void under Section 7(e) hereof.  In the event that an adjustment in the number of Rights
per share of Common Stock has been made pursuant to Section 11(p) hereof, at the time of distribution of the Rights Certificates, the Company shall make the
necessary and appropriate rounding adjustments (in accordance with Section 14(a) hereof) so that Rights Certificates representing only whole numbers of
Rights are distributed and cash is paid in lieu of any fractional Rights.  As of and after the Distribution Date, the Rights will be evidenced solely by such
Rights Certificates.
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(b)                                 The Company will make available, as promptly as practicable following the Record Date, a copy of a Summary of Rights, in

substantially the form attached hereto as Exhibit C (the “Summary of Rights”) to any holder of Rights who may so request from time to time prior to the
Expiration Date. With respect to certificates for the Common Stock outstanding as of the Record Date, or issued subsequent to the Record Date, unless and
until the Distribution Date shall occur, the Rights will be evidenced by such certificates for the Common Stock (or, in the case of shares reflected on the direct
registration system, the notations in the book entry account) and the registered holders of the Common Stock shall also be the registered holders of the
associated Rights.  Until the earlier of the Distribution Date or the Expiration Date, the transfer of any shares of Common Stock in respect of which Rights
have been issued shall also constitute the transfer of the Rights associated with such shares of Common Stock. Notwithstanding anything to the contrary set
forth in this Agreement, upon the effectiveness of a redemption pursuant to Section 23 hereof or an exchange pursuant to Section 24 hereof, the Company
shall not thereafter issue any additional Rights and, for the avoidance of doubt, no Rights shall be attached to or shall be issued with any shares of Common
Stock (including any shares of Common Stock issued pursuant to an exchange) at any time thereafter.

 
(c)                                  Rights shall be issued in respect of all shares of Common Stock which are issued (whether originally issued or from the

Company’s treasury) after the Record Date but prior to the earlier of the Distribution Date or the Expiration Date.  Certificates representing such shares of
Common Stock shall also be deemed to be certificates for Rights, and shall bear the following legend if such certificates are issued after the Record Date but
prior to the earlier of the Distribution Date or the Expiration Date:

 
This certificate also evidences and entitles the holder hereof to certain Rights as set forth in the Tax Benefits Preservation Plan between
EMCORE Corporation (the “Company”) and the Rights Agent thereunder, as originally executed and as it may be amended or restated from
time to time (the “Rights Agreement”), the terms of which are hereby incorporated herein by reference and a copy of which is on file at the

th th



principal offices of the Company.  Under certain circumstances, as set forth in the Tax Benefits Preservation Plan, such Rights will be
evidenced by separate certificates and will no longer be evidenced by this certificate.  The Company will mail to the holder of this
certificate a copy of the Tax Benefits Preservation Plan, as in effect on the date of mailing, without charge, promptly after receipt of a
written request therefor.  Under certain circumstances set forth in the Tax Benefits Preservation Plan, Rights issued to, or held by, any
Person who is, was or becomes an Acquiring Person (as such term is defined in the Tax Benefits Preservation Plan), whether currently held
by or on behalf of such Person or by any subsequent holder, may become null and void.
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With respect to such certificates containing the foregoing legend, until the earlier of (i) the Distribution Date and (ii) the Expiration Date, the Rights
associated with the Common Stock represented by such certificates shall be evidenced by such certificates alone and registered holders of Common Stock
shall also be the registered holders of the associated Rights, and the transfer of any of such certificates shall also constitute the transfer of the Rights
associated with the Common Stock represented by such certificates.  Similarly, during such time periods, transfers of shares participating in the direct
registration system shall also be deemed to be transfers of the associated Rights.  In the case of any shares participating in the direct registration system, the
Company shall cause the transfer agent for the Common Stock to include on each direct registration account statement with respect thereto issued prior to the
Distribution Date a notation to the effect that the Company will mail to the stockholder a copy of the Tax Benefits Preservation Plan, as in effect on the date
of mailing, without charge, promptly after receipt of a written request therefor and that the recipient of the statement, as a holder of shares of Common Stock,
may have certain rights thereunder.  In the event that shares of Common Stock are not represented by certificates, references in this Agreement to certificates
shall be deemed to refer to the notations in the book entry accounts reflecting ownership of such shares.
 

Section 4.                               Form of Rights Certificates.
 

(a)                                 The Rights Certificates (and the forms of election to purchase and of assignment to be printed on the reverse thereof) shall each be
substantially in the form set forth in Exhibit B hereto and may have such marks of identification or designation and such legends, summaries or endorsements
printed thereon as the Company may deem appropriate (and as are not inconsistent with the provisions of this Agreement, or as may be required to comply
with any applicable law or with any rule or regulation made pursuant thereto or with any rule or regulation of any stock exchange on which the Rights may
from time to time be listed, or to conform to usage.  Subject to the provisions of Section 11 and Section 22 hereof, the Rights Certificates, whenever
distributed, shall be dated as of the Record Date and on their face shall entitle the holders thereof to purchase such number of one ten-thousandths of a share
of Preferred Stock as shall be set forth therein at the price set forth therein (such exercise price per one ten-thousandth of a share, the “Purchase Price”), but
the amount and type of securities purchasable upon the exercise of each Right and the Purchase Price thereof shall be subject to adjustment as provided
herein.

 
(b)                                 Any Rights Certificate issued pursuant to Section 3(a), Section 11(i) or Section 22 hereof that represents Rights beneficially owned

by:  (i) an Acquiring Person, (ii) a transferee of an Acquiring Person who becomes a transferee after the Acquiring Person becomes such, or (iii) a transferee
of an Acquiring Person who becomes a transferee prior to or concurrently with the Acquiring Person becoming such and receives such Rights pursuant to
either (A) a transfer (whether or not for consideration) from the Acquiring Person to holders of equity interests in such Acquiring Person or to any Person
with whom such Acquiring Person has any continuing agreement, arrangement or understanding regarding the transferred Rights or (B) a transfer which the
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Board has determined is part of a plan, arrangement or understanding which has as a primary purpose or effect the avoidance of Section 7(e) hereof, and any
Rights Certificate issued pursuant to Section 6 or Section 11 hereof upon transfer, exchange, replacement or adjustment of any other Rights Certificate
referred to in this sentence, shall contain (to the extent feasible) the following legend:
 

The Rights represented by this Rights Certificate are or were beneficially owned by a Person who was or became an Acquiring Person (as
such term is defined in the Tax Benefits Preservation Plan).  Accordingly, this Rights Certificate and the Rights represented hereby may
become null and void in the circumstances specified in Section 7(e) of the Tax Benefits Preservation Plan.
 

Section 5.                               Countersignature and Registration.
 

(a)                                 The Rights Certificates shall be executed on behalf of the Company by its Chairman of the Board, its President or any Vice
President, either manually or by facsimile signature, and shall have affixed thereto the Company’s seal or a facsimile thereof which shall be attested by the
Secretary or an Assistant Secretary of the Company, either manually or by facsimile signature.  The Rights Certificates shall be countersigned by the Rights
Agent, either manually or by facsimile signature and shall not be valid for any purpose unless so countersigned.  In case any officer of the Company who shall
have signed any of the Rights Certificates shall cease to be such officer of the Company before countersignature by the Rights Agent and issuance and
delivery by the Company, such Rights Certificates, nevertheless, may be countersigned by the Rights Agent and issued and delivered by the Company with
the same force and effect as though the person who signed such Rights Certificates had not ceased to be such officer of the Company; and any Rights
Certificates may be signed on behalf of the Company by any person who, at the actual date of the execution of such Rights Certificate, shall be a proper
officer of the Company to sign such Rights Certificate, although at the date of the execution of this Tax Benefits Preservation Plan any such person was not
such an officer.

 
(b)                                 Following the Distribution Date, the Rights Agent will keep, or cause to be kept, at its principal office or offices designated as the

appropriate place for surrender of Rights Certificates upon exercise or transfer, books for registration and transfer of the Rights Certificates issued hereunder. 
Such books shall show the names and addresses of the respective holders of the Rights Certificates, the number of Rights evidenced on its face by each of the
Rights Certificates and the date of each of the Rights Certificates.

 
Section 6.                               Transfer, Split-Up, Combination and Exchange of Rights Certificates; Mutilated, Destroyed, Lost or Stolen

Rights Certificates.
 

(a)                                 Subject to the provisions of Section 4(b), Section 7(e) and Section 14 hereof, at any time after the close of business on the
Distribution Date, and at or prior
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to the close of business on the Expiration Date, any Rights Certificate or Certificates (other than Rights Certificates representing Rights that may have been
exchanged pursuant to Section 24 hereof) may be transferred, split up, combined or exchanged for another Rights Certificate or Certificates, entitling the
registered holder to purchase a like number of one ten-thousandths of a share of Preferred Stock (or, following a Triggering Event, Common Stock, other
securities, cash or other assets, as the case may be) as the Rights Certificate or Certificates surrendered then entitles such holder (or former holder in the case
of a transfer) to purchase.  Any registered holder desiring to transfer, split up, combine or exchange any Rights Certificate or Certificates shall make such
request in writing delivered to the Rights Agent, and shall surrender the Rights Certificate or Certificates to be transferred, split up, combined or exchanged at
the principal office or offices of the Rights Agent designated for such purpose.  Notwithstanding anything in this Agreement to the contrary, neither the Rights
Agent nor the Company shall be obligated to take any action whatsoever with respect to the transfer of any such surrendered Rights Certificate until the
registered holder shall have (completed and duly signed the certificate contained in the form of assignment on the reverse side of such Rights Certificate and
shall have provided such additional evidence of the identity of the Beneficial Owner (or former Beneficial Owner) as the Company shall reasonably request. 
Thereupon the Rights Agent shall, subject to Section 4(b), Section 7(e), Section 14 and Section 24 hereof, countersign and deliver to the Person entitled
thereto a Rights Certificate or Rights Certificates, as the case may be, as so requested.  The Company may require payment from any holder of a Rights
Certificate of a sum sufficient to cover any tax or governmental charge that may be imposed in connection with any transfer, split up, combination or
exchange of Rights Certificates.
 

(b)                                 Upon receipt by the Company and the Rights Agent of evidence reasonably satisfactory to them of the loss, theft, destruction or
mutilation of a Rights Certificate, and, in case of loss, theft or destruction, of indemnity or security reasonably satisfactory to them, and reimbursement to the
Company and the Rights Agent of all reasonable expenses incidental thereto, and upon surrender to the Rights Agent and cancellation of the Rights
Certificate, if mutilated, the Company will execute and deliver a new Rights Certificate of like tenor to the Rights Agent for countersignature and delivery to
the registered owner in lieu of the Rights Certificate so lost, stolen, destroyed or mutilated.

 
Section 7.                               Exercise of Rights; Purchase Price; Expiration Date of Rights.
 

(a)                                 Subject to Section 7(e) hereof, at any time after the Distribution Date the registered holder of any Rights Certificate may exercise
the Rights evidenced thereby (except as otherwise provided herein including, without limitation, the restrictions on exercisability set forth in Section 9(c),
Section 11(a)(iii) and Section 23(a) hereof) in whole or in part upon surrender of the Rights Certificate, with the form of election to purchase and the
certificate on the reverse side thereof duly executed, to the Rights Agent at the principal office or offices of the Rights Agent designated for such purpose,
together with payment of the aggregate Purchase Price with respect to the total
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number of one ten-thousandths of a share (or other securities, cash or other assets, as the case may be) as to which such surrendered Rights are then
exercisable at or prior to the earlier of (i) 5:00 P.M., New York City time, on October 3, 2017, or such later date as may be established by the Board prior to
the expiration of the Rights (such date, as it may be extended by the Board, the “Final Expiration Date”), (ii) the time at which the Rights are redeemed or
exchanged as provided in Section 23 hereof, (iii) the time at which the Rights may be exchanged as provided in Section 24 hereof, (iv) the close of business
on the effective date of the repeal of Section 382 of the Code if the Board determines that this Agreement is no longer necessary or desirable for the
preservation of the Tax Benefits, or (v) the close of business on the first day of a taxable year of the Company to which the Board determines that no Tax
Benefits may be carried forward, or (vi) immediately following the final adjournment of the 2015 meeting of the shareholders of the Company if shareholder
approval of this Agreement has not been received prior to such time (the earliest being herein referred to as the “Expiration Date”).
 

(b)                                 The Purchase Price for each one ten-thousandth of a share of Preferred Stock pursuant to the exercise of a Right initially shall be
$21.50, shall be subject to adjustment from time to time as provided in Section 11 and Section 13(a) hereof and shall be payable in accordance with paragraph
(c) below.

 
(c)                                  Upon receipt of a Rights Certificate representing exercisable Rights, with the form of election to purchase and the certificate duly

executed, accompanied by payment, with respect to each Right so exercised, of the Purchase Price per one ten-thousandth of a share of Preferred Stock (or
other shares, securities, cash or other assets, as the case may be) to be purchased as set forth below and an amount equal to any applicable tax, the Rights
Agent shall, subject to Section 7(f) and Section 20(k) hereof, thereupon promptly (i) (A) requisition from any transfer agent of the shares of Preferred Stock
(or make available, if the Rights Agent is the transfer agent for such shares) certificates for the total number of one ten-thousandths of a share of Preferred
Stock to be purchased and the Company hereby irrevocably authorizes its transfer agent to comply with all such requests, or (B) if the Company shall have
elected to deposit the total number of shares of Preferred Stock issuable upon exercise of the Rights hereunder with a depositary agent, requisition from the
depositary agent depositary receipts representing such number of one ten-thousandths of a share of Preferred Stock as are to be purchased (in which case
certificates for the shares of Preferred Stock represented by such receipts shall be deposited by the transfer agent with the depositary agent) and the Company
will direct the depositary agent to comply with such request, (ii) requisition from the Company the amount of cash, if any, to be paid in lieu of fractional
shares in accordance with Section 14 hereof, (iii) after receipt of such certificates or depositary receipts, cause the same to be delivered to or, upon the order
of the registered holder of such Rights Certificate, registered in such name or names as may be designated by such holder, and (iv) after receipt thereof,
deliver such cash, if any, to or upon the order of the registered holder of such Rights Certificate.  The payment of the Purchase Price (as such amount may be
reduced pursuant to Section 11(a)(iii) hereof) shall be made in cash or by certified bank check or bank draft payable to the order of the Company.  In the event
that the Company is obligated to issue other securities (including Common Stock) of the
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Company, pay cash and/or distribute other property pursuant to Section 11(a) hereof, the Company will make all arrangements necessary so that such other
securities, cash and/or other property are available for distribution by the Rights Agent, if and when appropriate.  The Company reserves the right to require
prior to the occurrence of a Triggering Event that, upon any exercise of Rights, a number of Rights be exercised so that only whole shares of Preferred Stock
would be issued.
 



(d)                                 In case the registered holder of any Rights Certificate shall exercise less than all the Rights evidenced thereby, a new Rights
Certificate evidencing the Rights remaining unexercised shall be issued by the Rights Agent and delivered to, or upon the order of, the registered holder of
such Rights Certificate, registered in such name or names as may be designated by such holder, subject to the provisions of Section 14 hereof.

 
(e)                                  Notwithstanding anything in this Agreement to the contrary, from and after the first occurrence of a Section 11(a)(ii) Event, any

Rights beneficially owned by (i) an Acquiring Person, (ii) a transferee of an Acquiring Person who becomes a transferee after the Acquiring Person becomes
such, or (iii) a transferee of an Acquiring Person  who becomes a transferee prior to or concurrently with the Acquiring Person becoming such and receives
such Rights pursuant to either (A) a transfer (whether or not for consideration) from the Acquiring Person to holders of equity interests in such Acquiring
Person or to any Person with whom the Acquiring Person has any continuing agreement, arrangement or understanding regarding the transferred Rights or
(B) a transfer which the Board has determined is part of a plan, arrangement or understanding which has as a primary purpose or effect the avoidance of this
Section 7(e), shall become null and void without any further action and no holder of such Rights shall have any rights whatsoever with respect to such Rights,
whether under any provision of this Agreement or otherwise.  The Company shall use all reasonable efforts to insure that the provisions of this
Section 7(e) and Section 4(b) hereof are complied with, but shall have no liability to any holder of Rights Certificates or any other Person as a result of its
failure to make any determinations with respect to an Acquiring Person.

 
(f)                                   Notwithstanding anything in this Agreement to the contrary, neither the Rights Agent nor the Company shall be obligated to

undertake any action with respect to a registered holder upon the occurrence of any purported exercise as set forth in this Section 7 unless such registered
holder shall have (i) completed and signed the certificate contained in the form of election to purchase set forth on the reverse side of the Rights Certificate
surrendered for such exercise, and (ii) provided such additional evidence of the identity of the Beneficial Owner (or former Beneficial Owner) thereof as the
Company shall reasonably request.

 
Section 8.                               Cancellation and Destruction of Rights Certificates.  All Rights Certificates surrendered for the purpose of

exercise, transfer, split-up, combination, redemption or exchange shall, if surrendered to the Company or any of its agents, be delivered to the
Rights Agent for cancellation or in cancelled form, or, if surrendered to the Rights Agent, shall be cancelled by it, and no
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Rights Certificates shall be issued in lieu thereof except as expressly permitted by any of the provisions of this Agreement.  The Company
shall deliver to the Rights Agent for cancellation and retirement, and the Rights Agent shall so cancel and retire, any other Rights Certificate
purchased or acquired by the Company otherwise than upon the exercise thereof.  The Rights Agent shall deliver all cancelled Rights
Certificates to the Company, or shall, at the written request of the Company, destroy such cancelled Rights Certificates, and in such case shall
deliver a certificate of destruction thereof to the Company.
 

Section 9.                               Reservation and Availability of Capital Stock.
 

(a)                                 The Company covenants and agrees that it will cause to be reserved and kept available out of its authorized and unissued shares of
Preferred Stock (and, following the occurrence of a Triggering Event, out of its authorized and unissued shares of Common Stock and/or other securities or
out of its authorized and issued shares held in its treasury), the number of shares of Preferred Stock (and, following the occurrence of a Triggering Event,
Common Stock and/or other securities) that, as provided in this Agreement, including Section 11(a)(iii) hereof, will be sufficient to permit the exercise in full
of all outstanding Rights.

 
(b)                                 So long as the shares of Preferred Stock (and, following the occurrence of a Triggering Event, Common Stock and/or other

securities) issuable and deliverable upon the exercise of the Rights may be listed on any national securities exchange, the Company shall use its best efforts to
cause, from and after such time as the Rights become exercisable, all shares reserved for such issuance to be listed on such exchange upon official notice of
issuance upon such exercise.

 
(c)                                  The Company shall use its best efforts to (i) file, as soon as practicable following the earliest date after the first occurrence of a

Section 11(a)(ii) Event on which the consideration to be delivered by the Company upon exercise of the Rights has been determined in accordance with
Section 11(a)(iii) hereof, a registration statement under the Act, with respect to the securities purchasable upon exercise of the Rights on an appropriate form,
(ii) cause such registration statement to become effective as soon as practicable after such filing, and (iii) cause such registration statement to remain effective
(with a prospectus at all times meeting the requirements of the Act) until the earlier of (A) the date as of which the Rights are no longer exercisable for such
securities, and (B) the Expiration Date.  The Company will also take such action as may be appropriate under, or to ensure compliance with, the securities or
“blue sky” laws of the various states in connection with the exercisability of the Rights.  The Company may temporarily suspend, for a period of time not to
exceed ninety (90) days after the date set forth in clause (i) of the first sentence of this Section 9(c), the exercisability of the Rights in order to prepare and file
such registration statement and permit it to become effective.  Upon any such suspension, the Company shall issue a public announcement stating that the
exercisability of the Rights has been temporarily suspended, as well as a public announcement at such time as the suspension has been rescinded.  In addition,
if the Company shall determine that a registration statement is required following the
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Distribution Date, the Company may temporarily suspend the exercisability of the Rights until such time as a registration statement has become effective. 
Notwithstanding any provision of this Agreement to the contrary, the Rights shall not be exercisable in any jurisdiction if the requisite qualification in such
jurisdiction shall not have been obtained, the exercise thereof shall not be permitted under applicable law, or a registration statement shall not have become
effective.
 

(d)                                 The Company covenants and agrees that it will take all such action as may be necessary to ensure that all one ten-thousandths of a
share of Preferred Stock (and, following the occurrence of a Triggering Event, Common Stock and/or other securities) delivered upon exercise of Rights shall,
at the time of delivery of the certificates for such shares (subject to payment of the Purchase Price), be duly and validly authorized and issued and fully paid
and nonassessable.

 
(e)                                  The Company further covenants and agrees that it will pay when due and payable any and all federal and state transfer taxes and

charges which may be payable in respect of the issuance or delivery of the Rights Certificates and of any certificates for a number of one ten-thousandths of a



share of Preferred Stock (or Common Stock and/or other securities, as the case may be) upon the exercise of Rights.  The Company shall not, however, be
required to pay any transfer tax which may be payable in respect of any transfer or delivery of Rights Certificates to a Person other than, or the issuance or
delivery of a number of one ten-thousandths of a share of Preferred Stock (or Common Stock and/or other securities, as the case may be) in respect of a name
other than, that of the registered holder of the Rights Certificates evidencing Rights surrendered for exercise, nor shall the company be required to issue or
deliver any certificates for a number of one ten-thousandths of a share of Preferred Stock (or Common Stock and/or other securities, as the case may be) in a
name other than that of the registered holder upon the exercise of any Rights until such tax shall have been paid (any such tax being payable by the holder of
such Rights Certificates at the time of surrender) or until it has been established to the Company’s satisfaction that no such tax is due.

 
Section 10.                        Preferred Stock Record Date.  Each Person in whose name any certificate for a number of one ten-

thousandths of a share of Preferred Stock (or Common Stock and/or other securities, as the case may be) is issued upon the exercise of Rights shall for all
purposes be deemed to have become the holder of record of such fractional shares of Preferred Stock (or Common Stock and/or other securities, as the case
may be) represented thereby on, and such certificate shall be dated, the date upon which the Rights Certificate evidencing such Rights was duly surrendered
and payment of the Purchase Price (and all applicable transfer taxes) was made; provided, however, that if the date of such surrender and payment is a date
upon which the Preferred Stock (or Common Stock and/or other securities, as the case may be) transfer books of the Company are closed, such Person shall
be deemed to have become the record holder of such shares (fractional or otherwise) on, and such certificate shall be dated, the next succeeding Business Day
on which the Preferred Stock (or Common Stock and/or other securities, as the case may be) transfer books of the Company are open.  Prior to the
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exercise of the Rights evidenced thereby, the holder of a Rights Certificate shall not be entitled to any rights of a stockholder of the Company with respect to
shares for which the Rights shall be exercisable, including, without limitation, the right to vote, to receive dividends or other distributions or to exercise any
preemptive rights, and shall not be entitled to receive any notice of any proceedings of the Company, except as provided herein.

 
Section 11.                        Adjustment of Purchase Price, Number and Kind of Shares or Number of Rights.  The Purchase Price, the

number and kind of shares covered by each Right and the number of Rights outstanding are subject to adjustment from time to time as provided in this
Section 11.

 
(a)                                 (i)  In the event the Company shall at any time after the date of this Agreement (A) declare a dividend on the Preferred Stock

payable in shares of Preferred Stock, (B) subdivide or split the outstanding shares of Preferred Stock, (C) combine or consolidate the outstanding shares of
Preferred Stock into a smaller number of shares, through a reverse stock split or otherwise, or (D) issue any shares of its capital stock in a reclassification of
the Preferred Stock (including any such reclassification in connection with a consolidation or merger in which the Company is the continuing or surviving
corporation), except as otherwise provided in this Section 11(a) and Section 7(e) hereof, the Purchase Price in effect at the time of the record date for such
dividend or of the effective date of such subdivision, split, combination, consolidation or reclassification, and the number and kind of shares of Preferred
Stock or capital stock, as the case may be, issuable on such date, shall be proportionately adjusted so that the holder of any Right exercised after such time
shall be entitled to receive, upon payment of the Purchase Price then in effect, the aggregate number and kind of shares of Preferred Stock or capital stock, as
the case may be, which, if such Right had been exercised immediately prior to such date and at a time when the Preferred Stock transfer books of the
Company were open, such holder would have owned upon such exercise and been entitled to receive by virtue of such dividend, subdivision, split,
combination, consolidation or reclassification.  If an event occurs which would require an adjustment under both this Section 11(a)(i) and Section 11(a)
(ii) hereof, the adjustment provided for in this Section 11(a)(i) shall be in addition to, and shall be made prior to, any adjustment required pursuant to
Section 11(a)(ii) hereof.

 
(ii)                                  Subject to Section 24 hereof, in the event that any Person shall, at any time after the Rights Dividend Declaration Date,

become an Acquiring Person, unless the event causing such Person to become an Acquiring Person is a transaction set forth in Section 13(a) hereof, then,
promptly following the occurrence of such event, proper provision shall be made so that each holder of a Right (except as provided below and in
Section 7(e) hereof) shall thereafter have the right to receive, upon exercise thereof at the then current Purchase Price in accordance with the terms of this
Agreement, in lieu of a number of one ten-thousandths of a share of Preferred Stock, such number of shares of Common Stock of the Company as shall equal
the result obtained by (x) multiplying the then current Purchase Price by the then number of one ten-thousandths of a share of Preferred Stock for which a
Right was exercisable immediately
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prior to the first occurrence of a Section 11(a)(ii) Event, and (y) dividing that product (which, following such first occurrence, shall thereafter be referred to as
the “Purchase Price” for each Right and for all purposes of this Agreement) by 50% of the Current Market Price (determined pursuant to
Section 11(d) hereof) per share of Common Stock on the date of such first occurrence (such number of shares, the “Adjustment Shares”).
 

(iii)                               In the event that the number of shares of Common Stock which is authorized by the Company’s Restated Certificate of
Incorporation, as amended and as may be further amended from time to time, but not outstanding or reserved for issuance for purposes other than upon
exercise of the Rights, is not sufficient to permit the exercise in full of the Rights in accordance with the foregoing subparagraph (ii) of this Section 11(a), the
Company shall (A) determine the value of the Adjustment Shares issuable upon the exercise of a Right (the “Current Value”), and (B) with respect to each
Right (subject to Section 7(e) hereof), make adequate provision to substitute for the Adjustment Shares, upon the exercise of a Right and payment of the
applicable Purchase Price, (1) cash, (2) a reduction in the Purchase Price, (3) Common Stock or other equity securities of the Company (including, without
limitation, shares, or units of shares, of preferred stock, such as the Preferred Stock, which the Board has deemed to have essentially the same value or
economic rights as shares of Common Stock (such shares of preferred stock being referred to as “Common Stock Equivalents”)), (4) debt securities of the
Company, (5) other assets, or (6) any combination of the foregoing, having an aggregate value equal to the Current Value (less the amount of any reduction in
the Purchase Price), where such aggregate value has been determined by the Board based upon the advice of a nationally recognized investment banking firm
selected by the Board; provided, however, that if the Company shall not have made adequate provision to deliver value pursuant to clause (B) above within
thirty (30) days following the later of (x) the first occurrence of a Section 11(a)(ii) Event and (y) the date on which the Company’s right of redemption
pursuant to Section 23(a) expires (the later of (x) and (y) being referred to herein as the “Section 11(a)(ii) Trigger Date”), then the Company shall be obligated
to deliver, upon the surrender for exercise of a Right and without requiring payment of the Purchase Price, shares of Common Stock (to the extent available)
and then, if necessary, cash, which shares and/or cash have an aggregate value equal to the Spread.  For purposes of the preceding sentence, the term “Spread”
shall mean the excess of (i) the Current Value over (ii) the Purchase Price.  If the Board determines in good faith that it is likely that sufficient additional
shares of Common Stock could be authorized for issuance upon exercise in full of the Rights, the thirty (30) day period set forth above may be extended to the



extent necessary, but not more than ninety (90) days after the Section 11(a)(ii) Trigger Date, in order that the Company may seek stockholder approval for the
authorization of such additional shares (such thirty (30) day period, as it may be extended, is herein called the “Substitution Period”).  To the extent that the
Company determines that action should be taken pursuant to the first and/or third sentences of this Section 11(a)(iii), the Company (1) shall provide, subject
to Section 7(e) hereof, that such action shall apply uniformly to all outstanding Rights, and (2) may suspend the exercisability of the Rights until the
expiration of the Substitution Period in order to seek such stockholder approval for such authorization of additional shares and/or
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to decide the appropriate form of distribution to be made pursuant to such first sentence and to determine the value thereof.  In the event of any such
suspension, the Company shall issue a public announcement stating that the exercisability of the Rights has been temporarily suspended, as well as a public
announcement at such time as the suspension is no longer in effect.  For purposes of this Section 11(a)(iii), the value of each Adjustment Share shall be the
Current Market Price per share of the Common Stock on the Section 11(a)(ii) Trigger Date and the per share or per unit value of any Common Stock
Equivalent shall be deemed to equal the Current Market Price per share of the Common Stock on such date.
 

(b)                                 In case the Company shall fix a record date for the issuance of rights, options or warrants to all holders of shares of Preferred
Stock entitling them to subscribe for or purchase (for a period expiring within forty-five (45) calendar days after such record date) shares of Preferred Stock
(or shares having the same rights, privileges and preferences as the shares of Preferred Stock (“Equivalent Preferred Stock”)) or securities convertible into
Preferred Stock or Equivalent Preferred Stock at a price per share of Preferred Stock or per share of Equivalent Preferred Stock (or having a conversion price
per share, if a security convertible into Preferred Stock or Equivalent Preferred Stock) less than the Current Market Price (as determined pursuant to
Section 11(d) hereof) per share of Preferred Stock on such record date, the Purchase Price to be in effect after such record date shall be determined by
multiplying the Purchase Price in effect immediately prior to such record date by a fraction, the numerator of which shall be the number of shares of Preferred
Stock outstanding on such record date, plus the number of shares of Preferred Stock which the aggregate offering price of the total number of shares of
Preferred Stock and/or Equivalent Preferred Stock so to be offered (and/or the aggregate initial conversion price of the convertible securities so to be offered)
would purchase at such Current Market Price, and the denominator of which shall be the number of shares of Preferred Stock outstanding on such record date,
plus the number of additional shares of Preferred Stock and/or Equivalent Preferred Stock to be offered for subscription or purchase (or into which the
convertible securities so to be offered are initially convertible).  In case such subscription price may be paid by delivery of consideration, part or all of which
may be in a form other than cash, the value of such consideration shall be as determined in good faith by the Board, whose determination shall be described in
a statement filed with the Rights Agent and shall be binding on the Rights Agent and the holders of the Rights.  Shares of Preferred Stock owned by or held
for the account of the Company shall not be deemed outstanding for the purpose of any such computation.  Such adjustment shall be made successively
whenever such a record date is fixed, and in the event that such rights or warrants are not so issued, the Purchase Price shall be adjusted to be the Purchase
Price which would then be in effect if such record date had not been fixed.

 
(c)                                  In case the Company shall fix a record date for a distribution to all holders of shares of Preferred Stock (including any such

distribution made in connection with a consolidation or merger in which the Company is the continuing or surviving corporation), of cash (other than a
regular quarterly cash dividend out of the earnings or retained earnings of the Company), assets (other than a dividend payable in Preferred
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Stock, but including any dividend payable in stock other than Preferred Stock) or evidences of indebtedness, or of subscription rights or warrants (excluding
those referred to in Section 11(b) hereof), the Purchase Price to be in effect after such record date shall be determined by multiplying the Purchase Price in
effect immediately prior to such record date by a fraction, the numerator of which shall be the Current Market Price (as determined pursuant to
Section 11(d) hereof) per share of Preferred Stock on such record date, less the fair market value (as determined in good faith by the Board, whose
determination shall be described in a statement filed with the Rights Agent) of the portion of the cash, assets or evidences of indebtedness so to be distributed
or of such subscription rights or warrants applicable to a share of Preferred Stock, and the denominator of which shall be such Current Market Price (as
determined pursuant to Section 11(d) hereof) per share of Preferred Stock.  Such adjustments shall be made successively whenever such a record date is fixed,
and in the event that such distribution is not so made, the Purchase Price shall be adjusted to be the Purchase Price which would have been in effect if such
record date had not been fixed.
 

(d)                                 (i)  For the purpose of any computation hereunder, other than computations made pursuant to Section 11(a)(iii) hereof, the Current
Market Price per share of Common Stock on any date shall be deemed to be the average of the daily closing prices per share of such Common Stock for the
thirty (30) consecutive Trading Days immediately prior to but not including such date, and for purposes of computations made pursuant to Section 11(a)
(iii) hereof, the Current Market Price per share of Common Stock on any date shall be deemed to be the average of the daily closing prices per share of such
Common Stock for the ten (10) consecutive Trading Days immediately following but not including such date; provided, however, that in the event that the
Current Market Price per share of the Common Stock is determined during a period following the announcement by the issuer of such Common Stock of
(A) a dividend or distribution on such Common Stock payable in shares of such Common Stock or securities convertible into shares of such Common Stock
(other than the Rights), or (B) any subdivision, combination, consolidation, reverse stock split or reclassification of such Common Stock, and the ex-dividend
date for such dividend or distribution, or the record date for such subdivision, combination, consolidation, reverse stock split or reclassification, shall not have
occurred prior to the commencement of the requisite thirty (30) Trading Day or ten (10) Trading Day period, as set forth above, then, and in each such case,
the Current Market Price shall be properly adjusted to take into account ex-dividend trading.  The closing price for each day shall be the last sale price,
regular way, or, in case no such sale takes place on such day, the average of the closing bid and asked prices, regular way, in either case as reported in the
principal consolidated transaction reporting system with respect to securities listed or admitted to trading on the Nasdaq Stock Market (“NASDAQ”) or, if the
shares of Common Stock are not listed or admitted to trading on NASDAQ, as reported in the principal consolidated transaction reporting system with respect
to securities listed on the principal national securities exchange on which the shares of Common Stock are listed or admitted to trading or, if the shares of
Common Stock are not listed or admitted to trading on any national securities exchange, the last quoted price or, if not so quoted, the average of the high bid
and low asked prices
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in the over-the-counter market, as reported by the OTC Bulletin Board or OTC Link LLC or such other system then in use, or, if on any such date the shares
of Common Stock are not quoted by any such organization, the average of the closing bid and asked prices as furnished by a professional market maker
making a market in the Common Stock selected by the Board.  If on any such date no market maker is making a market in the Common Stock, the fair value
of such shares on such date shall be as determined in good faith by the Board shall be used.  The term “Trading Day” shall mean a day on which the principal
national securities exchange on which the shares of Common Stock are listed or admitted to trading is open for the transaction of business or, if the shares of
Common Stock are not listed or admitted to trading on any national securities exchange, a Business Day.  If the Common Stock is not publicly held or not so
listed or traded, the Current Market Price per share shall mean the fair value per share as determined in good faith by the Board, whose determination shall be
described in a statement filed with the Rights Agent and shall be conclusive for all purposes.
 

(ii)                                  For the purpose of any computation hereunder, the Current Market Price per share of Preferred Stock shall be determined
in the same manner as set forth above for the Common Stock in clause (i) of this Section 11(d) (other than the last sentence thereof).  If the Current Market
Price per share of Preferred Stock cannot be determined in the manner provided above or if the Preferred Stock is not publicly held or listed or traded in a
manner described in clause (i) of this Section 11(d), the Current Market Price per share of Preferred Stock shall be conclusively deemed to be an amount
equal to 10,000 (as such number may be appropriately adjusted for such events as stock splits, stock dividends and recapitalizations with respect to the
Common Stock occurring after the date of this Agreement) multiplied by the Current Market Price per share of the Common Stock.  If neither the Common
Stock nor the Preferred Stock is publicly held or so listed or traded, Current Market Price per share of the Preferred Stock shall mean the fair value per share
as determined in good faith by the Board, whose determination shall be described in a statement filed with the Rights Agent and shall be conclusive for all
purposes.

 
(e)                                  Anything herein to the contrary notwithstanding, no adjustment in the Purchase Price shall be required unless such adjustment

would require an increase or decrease of at least one percent (1%) in the Purchase Price; provided, however, that any adjustments which by reason of this
Section 11(e) are not required to be made shall be carried forward and taken into account in any subsequent adjustment.  All calculations under this Section 11
shall be made to the nearest cent or to the nearest ten-thousandth of a share of Common Stock or other share or ten-thousandth of a share of Preferred Stock,
as the case may be.  Notwithstanding the first sentence of this Section 11(e), any adjustment required by this Section 11 shall be made no later than the earlier
of (i) three (3) years from the date of the transaction which mandates such adjustment, or (ii) the Expiration Date.

 
(f)                                   If as a result of an adjustment made pursuant to Section 11(a)(ii) or Section 13(a) hereof, the holder of any Right thereafter

exercised shall become entitled to receive any shares of capital stock other than Preferred Stock, thereafter the number of
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such other shares so receivable upon exercise of any Right and the Purchase Price thereof shall be subject to adjustment from time to time in a manner and on
terms as nearly equivalent as practicable to the provisions with respect to the Preferred Stock contained in Sections 11(a), (b), (c), (e), (g), (h), (i), (j), (k) and
(m), and the provisions of Sections 7, 9, 10, 13 and 14 hereof with respect to the Preferred Stock shall apply on like terms to any such other shares.
 

(g)                                  All Rights originally issued by the Company subsequent to any adjustment made to the Purchase Price hereunder shall evidence
the right to purchase, at the adjusted Purchase Price, the number of one ten-thousandths of a share of Preferred Stock purchasable from time to time hereunder
upon exercise of the Rights, all subject to further adjustment as provided herein.

 
(h)                                 Unless the Company shall have exercised its election as provided in Section 11(i), upon each adjustment of the Purchase Price as a

result of the calculations made in Sections 11(b) and (c), each Right outstanding immediately prior to the making of such adjustment shall thereafter evidence
the right to purchase, at the adjusted Purchase Price, that number of one ten-thousandths of a share of Preferred Stock (calculated to the nearest ten-
thousandth) obtained by (i) multiplying (x) the number of one ten-thousandths of a share covered by a Right immediately prior to this adjustment, by (y) the
Purchase Price in effect immediately prior to such adjustment of the Purchase Price, and (ii) dividing the product so obtained by the Purchase Price in effect
immediately after such adjustment of the Purchase Price.

 
(i)                                     The Company may elect on or after the date of any adjustment of the Purchase Price to adjust the number of Rights, in lieu of any

adjustment in the number of one ten-thousandths of a share of Preferred Stock purchasable upon the exercise of a Right.  Each of the Rights outstanding after
the adjustment in the number of Rights shall be exercisable for the number of one ten-thousandths of a share of Preferred Stock for which a Right was
exercisable immediately prior to such adjustment.  Each Right held of record prior to such adjustment of the number of Rights shall become that number of
Rights (calculated to the nearest one ten-thousandth) obtained by dividing the Purchase Price in effect immediately prior to adjustment of the Purchase Price
by the Purchase Price in effect immediately after adjustment of the Purchase Price.  The Company shall make a public announcement of its election to adjust
the number of Rights, indicating the record date for the adjustment, and, if known at the time, the amount of the adjustment to be made.  This record date may
be the date on which the Purchase Price is adjusted or any day thereafter, but, if the Rights Certificates have been issued, shall be at least ten (10) days later
than the date of the public announcement.  If Rights Certificates have been issued, upon each adjustment of the number of Rights pursuant to this
Section 11(i), the Company shall, as promptly as practicable, cause to be distributed to holders of record of Rights Certificates on such record date Rights
Certificates evidencing, subject to Section 14 hereof, the additional Rights to which such holders shall be entitled as a result of such adjustment, or, at the
option of the Company, shall cause to be distributed to such holders of record in substitution and replacement for the Rights Certificates held by such holders
prior to the date of adjustment, and upon
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surrender thereof, if required by the Company, new Rights Certificates evidencing all the Rights to which such holders shall be entitled after such adjustment. 
Rights Certificates so to be distributed shall be issued, executed, and countersigned, in the manner provided for herein (and may bear, at the option of the
Company, the adjusted Purchase Price) and shall be registered in the names of the holders of record of Rights Certificates on the record date specified in the
public announcement.
 

(j)                                    Irrespective of any adjustment or change in the Purchase Price or the number of one ten-thousandths of a share of Preferred Stock
issuable upon the exercise of the Rights, the Rights Certificates theretofore and thereafter issued may continue to express the Purchase Price per one ten-
thousandth of a share and the number of one ten-thousandths of a share which were expressed in the initial Rights Certificates issued hereunder.

 



(k)                                 Before taking any action that would cause an adjustment reducing the Purchase Price below the then stated value, if any, of the
number of one ten-thousandths of a share of Preferred Stock issuable upon exercise of the Rights, the Company shall take any corporate action which may, in
the opinion of its counsel, be necessary in order that the Company may validly and legally issue fully paid and nonassessable such number of one ten-
thousandths of a share of Preferred Stock at such adjusted Purchase Price.

 
(l)                                     In any case in which this Section 11 shall require that an adjustment in the Purchase Price be made effective as of a record date for

a specified event, the Company may elect to defer until the occurrence of such event the issuance to the holder of any Right exercised after such record date
the number of one ten-thousandths of a share of Preferred Stock and other capital stock or securities of the Company, if any, issuable upon such exercise over
and above the number of one ten-thousandths of a share of Preferred Stock and other capital stock or securities of the Company, if any, issuable upon such
exercise on the basis of the Purchase Price in effect prior to such adjustment; provided, however, that the Company shall deliver to such holder a due bill or
other appropriate instrument evidencing such holder’s right to receive such additional shares (fractional or otherwise) or securities upon the occurrence of the
event requiring such adjustment.

 
(m)                             Anything in this Section 11 to the contrary notwithstanding, the Company shall be entitled to make such reductions in the Purchase

Price, in addition to those adjustments expressly required by this Section 11, as and to the extent that in their good faith judgment the Board shall determine to
be advisable in order that any (i) consolidation or subdivision of the Preferred Stock, (ii) issuance wholly for cash of any shares of Preferred Stock at less than
the Current Market Price per share of Preferred Stock, (iii) issuance wholly for cash of shares of Preferred Stock or securities which by their terms are
convertible into or exchangeable for shares of Preferred Stock, (iv) stock dividends or (v) issuance of rights, options or warrants referred to in this Section 11,
hereafter made by the Company to holders of its Preferred Stock shall not be taxable to such stockholders.
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(n)                                 Other than with respect to an Exempt Transaction, the Company covenants and agrees that it shall not, at any time after the

Distribution Date, (i) consolidate with any other Person (other than a Subsidiary of the Company in a transaction which complies with Section 11(o) hereof),
(ii) merge with or into any other Person (other than a Subsidiary of the Company in a transaction which complies with Section 11(o) hereof), or (iii) sell or
transfer (or permit any Subsidiary of the Company to sell or transfer), in one transaction, or a series of related transactions, assets, cash flow or earning power
aggregating more than 50% of the assets, cash flow or earning power of the Company and its Subsidiaries (taken as a whole) to any other Person or Persons
(other than the Company and/or any of its Subsidiaries in one or more transactions each of which complies with Section 11(o) hereof), if (x) at the time of or
immediately after such consolidation, merger or sale or transfer there are any rights, warrants or other instruments or securities outstanding or agreements in
effect which would eliminate or substantially diminish the benefits intended to be afforded by the Rights or (y) prior to, simultaneously with or immediately
after such consolidation, merger or sale or transfer, the stockholders of the Person who constitutes, or would constitute, the “Principal Party” for purposes of
Section 13(a) hereof shall have received a distribution of Rights previously owned by such Person.

 
(o)                                 Other than with respect to an Exempt Transaction, the Company covenants and agrees that, after the Distribution Date, it will not,

except as permitted by Section 23, Section 24 or Section 27 hereof, take (or permit any Subsidiary to take) any action if at the time such action is taken it is
reasonably foreseeable that such action will eliminate or substantially diminish the benefits intended to be afforded by the Rights.

 
(p)                                 Anything in this Agreement to the contrary notwithstanding, in the event that the Company shall at any time after the Rights

Dividend Declaration Date and prior to the Distribution Date (i) declare a dividend on the outstanding shares of Common Stock payable in shares of Common
Stock, (ii) subdivide the outstanding shares of Common Stock, or (iii) combine the outstanding shares of Common Stock into a smaller number of shares, the
number of Rights associated with each share of Common Stock then outstanding, or issued or delivered thereafter but prior to the Distribution Date, shall be
proportionately adjusted so that the number of Rights thereafter associated with each share of Common Stock following any such event shall equal the result
obtained by multiplying the number of Rights associated with each share of Common Stock immediately prior to such event by a fraction, the numerator of
which shall be the total number of shares of Common Stock outstanding immediately prior to the occurrence of the event and the denominator of which shall
be the total number of shares of Common Stock outstanding immediately following the occurrence of such event.

 
Section 12.                        Certificate of Adjusted Purchase Price or Number of Shares.  Whenever an adjustment is made as provided

in Section 11 and Section 13 hereof, the Company shall (a) promptly prepare a certificate setting forth such adjustment and a brief statement of the facts
accounting for such adjustment, (b) promptly file with the Rights Agent, and with each transfer agent for the Preferred Stock and the Common Stock, a copy
of such certificate and (c) if a Distribution Date has
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occurred, mail a brief summary thereof to each holder of a Rights Certificate in accordance with Section 25 hereof).  The Rights Agent shall be fully
protected in relying on any such certificate and on any adjustment therein contained.

 
Section 13.                        Consolidation, Merger or Sale or Transfer of Assets Cash Flow or Earning Power.
 

(a)                                 Other than with respect to an Exempt Transaction, in the event that, following the Stock Acquisition Date, directly or indirectly,
(x) the Company shall consolidate with, or merge with and into, any other Person (other than a Subsidiary of the Company in a transaction which complies
with Section 11(o) hereof), and the Company shall not be the continuing or surviving corporation of such consolidation or merger, (y) any Person (other than
a Subsidiary of the Company in a transaction which complies with Section 11(o) hereof) shall consolidate with, or merge with or into, the Company, and the
Company shall be the continuing or surviving corporation of such consolidation or merger and, in connection with such consolidation or merger, all or part of
the outstanding shares of Common Stock shall be changed into or exchanged for stock or other securities of any other Person or cash or any other property, or
(z) the Company shall sell or otherwise transfer (or one or more of its Subsidiaries shall sell or otherwise transfer), in one transaction or a series of related
transactions, assets, cash flow or earning power aggregating more than 50% of the assets, cash flow or earning power of the Company and its Subsidiaries
(taken as a whole) to any Person or Persons (other than the Company or any Subsidiary of the Company in one or more transactions each of which complies
with Section 11(o) hereof), then, and in each such case, proper provision shall be made so that: (i) each holder of a Right, except as provided in
Section 7(e) hereof, shall thereafter have the right to receive, upon the exercise thereof at the then current Purchase Price in accordance with the terms of this
Agreement, such number of validly authorized and issued, fully paid, non-assessable and freely tradeable shares of Common Stock of the Principal Party (as
such term is hereinafter defined), not subject to any liens, encumbrances, rights of first refusal or other adverse claims, as shall be equal to the result obtained
by (1) multiplying the then current Purchase Price by the number of one ten-thousandths of a share of Preferred Stock for which a Right is exercisable



immediately prior to the first occurrence of a Section 13 Event (or, if a Section 11(a)(ii) Event has occurred prior to the first occurrence of a Section 13 Event,
multiplying the number of such one ten-thousandths of a share for which a Right was exercisable immediately prior to the first occurrence of a Section 11(a)
(ii) Event by the Purchase Price in effect immediately prior to such first occurrence of a Section 11(a)(ii) Event), and (2) dividing that product (which,
following the first occurrence of a Section 13 Event, shall be referred to as the “Purchase Price” for each Right and for all purposes of this Agreement) by
50% of the Current Market Price (determined pursuant to Section 11(d)(i) hereof) per share of the Common Stock of such Principal Party on the date of
consummation of such Section 13 Event; (ii) such Principal Party shall thereafter be liable for, and shall assume, by virtue of such Section 13 Event, all the
obligations and duties of the Company pursuant to this Agreement; (iii) the term “Company” shall thereafter be deemed to refer to such Principal Party, it
being specifically intended that the provisions of Section 11 hereof shall apply only to such Principal Party following the
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first occurrence of a Section 13 Event; (iv) such Principal Party shall take such steps (including, but not limited to, the reservation of a sufficient number of
shares of its Common Stock) in connection with the consummation of any such transaction as may be necessary to assure that the provisions hereof shall
thereafter be applicable, as nearly as reasonably may be, in relation to its shares of Common Stock thereafter deliverable upon the exercise of the Rights; and
(v) the provisions of Section 11(a)(ii) hereof shall be of no effect following the first occurrence of any Section 13 Event.
 

(b)                                 “Principal Party” shall mean:
 

(i)                                     in the case of any transaction described in clause (x) or (y) of the first sentence of Section 13(a), the Person that is the
issuer of any securities into which shares of Common Stock of the Company are converted in such merger or consolidation, and if no securities are
so issued, the Person that is the other party to such merger or consolidation; and

 
(ii)                                  in the case of any transaction described in clause (z) of the first sentence of Section 13(a), the Person that is the party

receiving the greatest portion of the assets, cash flow or earning power transferred pursuant to such transaction or transactions;
 

provided, however, that in any such case, (1) if the Common Stock of such Person is not at such time and has not been continuously over the preceding
twelve (12) month period registered under Section 12 of the Exchange Act, and such Person is a direct or indirect Subsidiary of another Person the Common
Stock of which is and has been so registered, “Principal Party” shall refer to such other Person; and (2) in case such Person is a Subsidiary, directly or
indirectly, of more than one Person, the Common Stock of two or more of which are and have been so registered, “Principal Party” shall refer to whichever of
such Persons is the issuer of the Common Stock having the greatest aggregate market value.
 

(c)                                  Other than with respect to an Exempt Transaction, the Company shall not consummate any such consolidation, merger, sale or
transfer unless the Principal Party shall have a sufficient number of authorized shares of its Common Stock which have not been issued or reserved for
issuance to permit the exercise in full of the Rights in accordance with this Section 13 and unless prior thereto the Company and such Principal Party shall
have executed and delivered to the Rights Agent a supplemental agreement providing for the terms set forth in paragraphs (a) and (b) of this Section 13 and
further providing that, as soon as practicable after the date of any consolidation, merger or sale of assets mentioned in paragraph (a) of this Section 13, the
Principal Party will

 
(i)                                     prepare and file a registration statement under the Act, with respect to the Rights and the securities purchasable upon

exercise of the Rights on an appropriate form, and will use its best efforts to cause such registration statement to (A) become effective as soon as
practicable after such filing and (B)
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remain effective (with a prospectus at all times meeting the requirements of the Act) until the Expiration Date;
 

(ii)                                  take all such other action as may be necessary to enable the Principal Party to issue the securities purchasable upon
exercise of the Rights, including but not limited to the registration or qualification of such securities under all requisite securities laws of
jurisdictions of the various states and the listing of such securities on such exchanges and trading markets as may be necessary or appropriate; and

 
(iii)                               will deliver to holders of the Rights historical financial statements for the Principal Party which comply in all respects

with the requirements for registration on Form 10 (or any successor form) under the Exchange Act.
 

Other than with respect to an Exempt Transaction, the provisions of this Section 13 shall similarly apply to successive mergers or consolidations or sales or
other transfers.  In the event that a Section 13 Event shall occur at any time after the occurrence of a Section 11(a)(ii) Event, the Rights which have not
theretofore been exercised shall thereafter become exercisable in the manner described in Section 13(a).
 

Section 14.                        Fractional Rights and Fractional Shares.
 

(a)                                 The Company shall not be required to issue fractions of Rights, except prior to the Distribution Date as provided in
Section 11(p) hereof, or to distribute Rights Certificates which evidence fractional Rights.  In lieu of such fractional Rights, the Company may pay to the
registered holders of the Rights Certificates with regard to which such fractional Rights would otherwise be issuable, an amount in cash equal to the same
fraction of the current market value of a whole Right.  For purposes of this Section 14(a), the current market value of a whole Right shall be the closing price
of the Rights for the Trading Day immediately prior to the date on which such fractional Rights would have been otherwise issuable.  The closing price of the
Rights for any Trading Day shall be the last sale price, regular way, or, in case no such sale takes place on such day, the average of the closing bid and asked
prices, regular way, in either case as reported in the principal consolidated transaction reporting system with respect to securities listed or admitted to trading
on NASDAQ or, if the Rights are not listed or admitted to trading on NASDAQ, as reported in the principal consolidated transaction reporting system with
respect to securities listed on the principal national securities exchange on which the Rights are listed or admitted to trading, or if the Rights are not listed or
admitted to trading on any national securities exchange, the last quoted price or, if not so quoted, the average of the high bid and low asked prices in the over-
the-counter market, as reported by the OTC Bulletin Board or OTC Link LLC or such other system then in use or, if on any such date the Rights are not
quoted by any such organization, the average of the closing bid and asked prices as furnished by a professional market maker making a market in the Rights,
selected by the Board.  If on any such date no such market maker is
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making a market in the Rights, the fair value of the Rights on such date as determined in good faith by the Board shall be used.
 

(b)                                 The Company shall not be required to issue fractions of shares of Preferred Stock (other than fractions which are integral multiples
of one ten-thousandth of a share of Preferred Stock) upon exercise of the Rights or to distribute certificates which evidence fractional shares of Preferred
Stock (other than fractions which are integral multiples of one ten-thousandth of a share of Preferred Stock).  In lieu of fractional shares of Preferred Stock
that are not integral multiples of one ten-thousandth of a share of Preferred Stock, the Company may pay to the registered holders of Rights Certificates at the
time such Rights are exercised as herein provided an amount in cash equal to the same fraction of the current market value of one ten-thousandth of a share of
Preferred Stock.  For purposes of this Section 14(b), the current market value of one ten-thousandths of a share of Preferred Stock shall be one ten-
thousandths of the closing price of a share of Preferred Stock (as determined pursuant to Section 11(d)(ii) hereof) for the Trading Day immediately prior to
the date of such exercise.

 
(c)                                  Following the occurrence of a Triggering Event, the Company shall not be required to issue fractions of shares of Common Stock

upon exercise of the Rights or to distribute certificates which evidence fractional shares of Common Stock.  In lieu of fractional shares of Common Stock, the
Company may pay to the registered holders of Rights Certificates at the time such Rights are exercised as herein provided an amount in cash equal to the
same fraction of the current market value of one (1) share of Common Stock.  For purposes of this Section 14(c), the current market value of one share of
Common Stock shall be the closing price per share of Common Stock (as determined pursuant to Section 11(d)(i) hereof) on the Trading Day immediately
prior to the date of such exercise.

 
(d)                                 The holder of a Right by the acceptance of the Rights expressly waives such holder’s right to receive any fractional Rights or any

fractional shares upon exercise of a Right, except as permitted by this Section 14.
 

Section 15.                        Rights of Action.  All rights of action in respect of this Agreement, except the rights of action given to the
Rights Agent under Section 18 hereof, are vested in the respective registered holders of the Rights Certificates (and, prior to the Distribution Date, the
registered holders of the Common Stock); and any registered holder of any Rights Certificate (or, prior to the Distribution Date, of the Common Stock),
without the consent of the Rights Agent or of the holder of any other Rights Certificate (or, prior to the Distribution Date, of the Common Stock), may, in the
holder’s own behalf and for the holder’s own benefit, enforce, and may institute and maintain any suit, action or proceeding against the Company to enforce,
or otherwise act in respect of, the holder’s right to exercise the Rights evidenced by such Rights Certificate in the manner provided in such Rights Certificate
and in this Agreement.  Without limiting the foregoing or any remedies available to the holders of Rights, it is specifically acknowledged that the holders of
Rights would not have an adequate remedy at law for any breach of this Agreement and shall be entitled to specific performance of
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the obligations hereunder and injunctive relief against actual or threatened violations of the obligations hereunder of any Person subject to this Agreement.

 
Section 16.                        Agreement of Rights Holders.  Every holder of a Right by accepting the same consents and agrees with the

Company and the Rights Agent and with every other holder of a Right that:
 

(a)                                 prior to the Distribution Date, the Rights will be transferable only in connection with the transfer of Common Stock;
 
(b)                                 after the Distribution Date, the Rights Certificates are transferable only on the registry books of the Rights Agent if surrendered at

the principal office or offices of the Rights Agent designated for such purposes, duly endorsed or accompanied by a proper instrument of transfer and with the
appropriate forms and certificates fully executed;

 
(c)                                  subject to Section 6(a) and Section 7(f) hereof, the Company and the Rights Agent may deem and treat the Person in whose name

a Rights Certificate (or, prior to the Distribution Date, the associated Common Stock certificate (or book entry shares in respect of Common Stock)) is
registered as the absolute owner thereof and of the Rights evidenced thereby (notwithstanding any notations of ownership or writing on the Rights Certificates
or the associated Common Stock certificate (or notices provided to holders of book entry shares of Common Stock) made by anyone other than the Company
or the Rights Agent) for all purposes whatsoever, and neither the Company nor the Rights Agent, subject to the last sentence of Section 7(e) hereof, shall be
required to be affected by any notice to the contrary; and

 
(d)                                 notwithstanding anything in this Agreement to the contrary, neither the Company nor the Rights Agent shall have any liability to

any holder of a Right or other Person as a result of its inability to perform any of its obligations under this Agreement by reason of any preliminary or
permanent injunction or other order, decree or ruling issued by a court of competent jurisdiction or by a governmental, regulatory or administrative agency or
commission, or any statute, rule, regulation or executive order promulgated or enacted by any governmental authority, prohibiting or otherwise restraining
performance of such obligation; provided, however, the Company must use its best efforts have any such order, decree or ruling lifted or otherwise overturned
as soon as possible.

 
Section 17.                        Rights Certificate Holder Not Deemed a Stockholder.  No holder, as such, of any Rights Certificate shall be

entitled to vote, receive dividends or be deemed for any purpose the holder of the number of one ten-thousandths of a share of Preferred Stock or any other
securities of the Company which may at any time be issuable on the exercise or exchange of the Rights represented thereby, nor shall anything contained
herein or in any Rights Certificate be construed to confer upon the holder of any Rights Certificate, as such, any of the rights of a stockholder of the Company
or any right to vote for the election of directors or upon any
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matter submitted to stockholders at any meeting thereof, or to give or withhold consent to any corporate action, or to receive notice of meetings or other
actions affecting stockholders (except as provided in Section 25 hereof), or to receive dividends or subscription rights, or otherwise, until the Right or Rights
evidenced by such Rights Certificate shall have been exercised or exchanged in accordance with the provisions hereof.

 
Section 18.                        Concerning the Rights Agent.
 

(a)                                 The Company agrees to pay to the Rights Agent reasonable compensation for all services rendered by it hereunder and, from time
to time, on demand of the Rights Agent, its reasonable expenses and counsel fees and disbursements and other disbursements incurred in the administration
and execution of this Agreement and the exercise and performance of its duties hereunder.  The Company also agrees to indemnify the Rights Agent for, and
to hold it harmless against, any loss, liability, or expense incurred without gross negligence, bad faith or willful misconduct on the part of the Rights Agent,
for anything done or omitted by the Rights Agent in connection with the acceptance and administration of this Agreement, including the costs and expenses of
defending against any claim of liability in the premises.

 
(b)                                 The Rights Agent shall be protected and shall incur no liability for or in respect of any action taken, suffered or omitted by it in

connection with its administration of this Agreement, in reliance upon any Rights Certificate or certificate for Common Stock or for other securities of the
Company, instrument of assignment or transfer, power of attorney, endorsement, affidavit, letter, notice, direction, consent, certificate, statement, or other
paper or document believed by it to be genuine and to be signed, executed and, where necessary, verified or acknowledged, by the proper Person or Persons.

 
Section 19.                        Merger or Consolidation or Change of Name of Rights Agent.
 

(a)                                 Any Person into which the Rights Agent or any successor Rights Agent may be merged or with which it may be consolidated, or
any Person resulting from any merger or consolidation to which the Rights Agent or any successor Rights Agent shall be a party, or any Person succeeding to
the corporate trust, stock transfer or other shareholder services business of the Rights Agent or any successor Rights Agent, shall be the successor to the
Rights Agent under this Agreement without the execution or filing of any paper or any further act on the part of any of the parties hereto; but only if such
Person would be eligible for appointment as a successor Rights Agent under the provisions of Section 21 hereof.  In case at the time such successor Rights
Agent shall succeed to the agency created by this Agreement, any of the Rights Certificates shall have been countersigned but not delivered, any such
successor Rights Agent may adopt the countersignature of a predecessor Rights Agent and deliver such Rights Certificates so countersigned; and in case at
that time any of the Rights Certificates shall not have been countersigned, any successor Rights Agent may countersign such Rights
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Certificates either in the name of the predecessor or in the name of the successor Rights Agent; and in all such cases such Rights Certificates shall have the
full force provided in the Rights Certificates and in this Agreement.
 

(b)                                 In case at any time the name of the Rights Agent shall be changed and at such time any of the Rights Certificates shall have been
countersigned but not delivered, the Rights Agent may adopt the countersignature under its prior name and deliver Rights Certificates so countersigned; and
in case at that time any of the Rights Certificates shall not have been countersigned, the Rights Agent may countersign such Rights Certificates either in its
prior name or in its changed name; and in all such cases such Rights Certificates shall have the full force provided in the Rights Certificates and in this
Agreement.

 
Section 20.                        Duties of Rights Agent.  The Rights Agent undertakes the duties and obligations imposed by this Agreement

upon the following terms and conditions, by all of which the Company and the holders of Rights Certificates, by their acceptance thereof, shall be bound:
 

(a)                                 The Rights Agent may consult with legal counsel (who may be legal counsel for the Company), and the opinion of such counsel
shall be full and complete authorization and protection to the Rights Agent as to any action taken or omitted by it in good faith and in accordance with such
opinion.

 
(b)                                 Whenever in the performance of its duties under this Agreement the Rights Agent shall deem it necessary or desirable that any fact

or matter (including, without limitation, the identity of any Acquiring Person and the determination of Current Market Price) be proved or established by the
Company prior to taking or suffering any action hereunder, such fact or matter (unless other evidence in respect thereof be herein specifically prescribed) may
be deemed to be conclusively proved and established by a certificate signed by the Chairman of the Board, the Chief Executive Officer, the President, any
Vice President, the Treasurer, any Assistant Treasurer, the Secretary or any Assistant Secretary of the Company and delivered to the Rights Agent; and such
certificate shall be full authorization to the Rights Agent for any action taken or suffered in good faith by it under the provisions of this Agreement in reliance
upon such certificate.

 
(c)                                  The Rights Agent shall be liable hereunder only for its and its directors’, officers’, employees’, affiliates’, agents’, advisors’, and

representatives’ own gross negligence, bad faith or willful misconduct.
 
(d)                                 The Rights Agent shall not be liable for or by reason of any of the statements of fact or recitals contained in this Agreement or in

the Rights Certificates or be required to verify the same (except as to its countersignature on such Rights Certificates), but all such statements and recitals are
and shall be deemed to have been made by the Company only.
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(e)                                  The Rights Agent shall not be under any responsibility in respect of the validity of this Agreement or the execution and delivery

hereof (except the due execution hereof by the Rights Agent) or in respect of the validity or execution of any Rights Certificate (except its countersignature
thereof); nor shall it be responsible for any breach by the Company of any covenant or condition contained in this Agreement or in any Rights Certificate; nor
shall it be responsible for any adjustment required under the provisions of Section 11, Section 13 or Section 24 hereof) or responsible for the manner, method
or amount of any such adjustment) or the ascertaining of the existence of facts that would require any such adjustment (except with respect to the exercise of
Rights evidenced by Rights Certificates after actual notice of any such adjustment); nor shall it by any act hereunder be deemed to make any representation or
warranty as to the authorization or reservation of any shares of Common Stock or Preferred Stock to be issued pursuant to this Agreement or any Rights



Certificate or as to whether any shares of Common Stock or Preferred Stock will, when so issued, be validly authorized and issued, fully paid and
nonassessable.

 
(f)                                   The Company agrees that it will perform, execute, acknowledge and deliver or cause to be performed, executed, acknowledged

and delivered all such further and other acts, instruments and assurances as may reasonably be required by the Rights Agent for the carrying out or
performing by the Rights Agent of the provisions of this Agreement.

 
(g)                                  The Rights Agent is hereby authorized and directed to accept instructions with respect to the performance of its duties hereunder

from the Chairman of the Board, the Chief Executive Officer, the President, any Vice President, the Secretary, any Assistant Secretary, the Treasurer or any
Assistant Treasurer of the Company, and to apply to such officers for advice or instructions in connection with its duties, and it shall not be liable for any
action taken or suffered to be taken by it in good faith in accordance with instructions of any such officer.

 
(h)                                 The Rights Agent and any stockholder, director, officer or employee of the Rights Agent may buy, sell or deal in any of the Rights

or other securities of the Company or become pecuniarily interested in any transaction in which the Company may be interested, or contract with or lend
money to the Company or otherwise act as fully and freely as though it were not Rights Agent under this Agreement.  Nothing herein shall preclude the
Rights Agent from acting in any other capacity for the Company or for any other Person.

 
(i)                                     The Rights Agent may execute and exercise any of the rights or powers hereby vested in it or perform any duty hereunder either

itself or by or through its attorneys or agents, and the Rights Agent shall not be answerable or accountable for any act, default, neglect or misconduct of any
such attorneys or agents or for any loss to the Company resulting from any such act, default, neglect or misconduct; provided, however, reasonable care was
exercised in the selection and continued employment thereof.
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(j)                                    No provision of this Agreement shall require the Rights Agent to expend or risk its own funds or otherwise incur any financial

liability in the performance of any of its duties hereunder (other than internal costs incurred by the Rights Agent in providing services to the Company in the
ordinary course of its business as Rights Agent) or in the exercise of its rights if there shall be reasonable grounds for believing the repayment of such funds
or adequate indemnification against such risk or liability is not reasonably assured to it.

 
(k)                                 If, with respect to any Rights Certificate surrendered to the Rights Agent for exercise or transfer, the certificate attached to the

form of assignment or form of election to purchase, as the case may be, has either not been completed or indicates an affirmative response to clause 1 and/or 2
thereof, the Rights Agent shall not take any further action with respect to such requested exercise or transfer without first consulting with the Company.

 
Section 21.                        Change of Rights Agent.  The Rights Agent or any successor Rights Agent may resign and be discharged

from its duties under this Agreement upon thirty (30) days’ notice in writing mailed to the Company, and to each transfer agent of the Common Stock and
Preferred Stock, by registered or certified mail, and, if such resignation occurs after the Distribution Date, to the registered holders of the Rights Certificates
by first-class mail.  The Company may remove the Rights Agent or any successor Rights Agent upon thirty (30) days’ notice in writing, mailed to the Rights
Agent or successor Rights Agent, as the case may be, and to each transfer agent of the Common Stock and Preferred Stock, by registered or certified mail,
and, if such removal occurs after the Distribution Date, to the holders of the Rights Certificates by first-class mail.  If the Rights Agent shall resign or be
removed or shall otherwise become incapable of acting, the Company shall appoint a successor to the Rights Agent.  If the Company shall fail to make such
appointment within a period of thirty (30) days after giving notice of such removal or after it has been notified in writing of such resignation or incapacity by
the resigning or incapacitated Rights Agent or by the holder of a Rights Certificate (who shall, with such notice, submit his Rights Certificate for inspection
by the Company), then any registered holder of any Rights Certificate may apply to any court of competent jurisdiction for the appointment of a new Rights
Agent.  Any successor Rights Agent, whether appointed by the Company or by such a court, shall be (a) legal business entity organized and doing business
under the laws of the United States or of any state of the United States, in good standing, which is authorized under such laws to exercise corporate trust,
stock transfer or shareholder services powers and which has at the time of its appointment as Rights Agent a combined capital and surplus of at least
$100,000,000 or (b) an affiliate of a legal business entity described in clause (a) of this sentence.  After appointment, the successor Rights Agent shall be
vested with the same powers, rights, duties and responsibilities as if it had been originally named as Rights Agent without further act or deed; but the
predecessor Rights Agent shall deliver and transfer to the successor Rights Agent any property at the time held by it hereunder, and execute and deliver any
further assurance, conveyance, act or deed necessary for the purpose.  Not later than the effective date of any such appointment, the Company shall file notice
thereof in writing with the predecessor Rights Agent and each transfer agent of the
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Common Stock and the Preferred Stock, and, if such appointment occurs after the Distribution Date, mail a notice thereof in writing to the registered holders
of the Rights Certificates.  Failure to give any notice provided for in this Section 21, however, or any defect therein, shall not affect the legality or validity of
the resignation or removal of the Rights Agent or the appointment of the successor Rights Agent, as the case may be.

 
Section 22.                        Issuance of New Rights Certificates.  Notwithstanding any of the provisions of this Agreement or of the

Rights to the contrary, the Company may, at its option, issue new Rights Certificates evidencing Rights in such form as may be approved by the Board to
reflect any adjustment or change in the Purchase Price and the number or kind or class of shares or other securities or property purchasable under the Rights
Certificates made in accordance with the provisions of this Agreement.  In addition, in connection with the issuance or sale of shares of Common Stock
following the Distribution Date and prior to the redemption, exchange or expiration of the Rights, the Company (a) shall, with respect to shares of Common
Stock so issued or sold (x) pursuant to the exercise of stock options or pursuant to awards under any employee benefit plan or arrangement, which stock
options or awards are outstanding as of the Distribution Date, or (y) upon the exercise, conversion or exchange of securities issued by the Company after the
date of this Agreement (except as may otherwise be provided in the instrument(s) governing such securities), and (b) may, in any other case, if deemed
necessary or appropriate by the Board, issue Rights Certificates representing the appropriate number of Rights in connection with such issuance or sale;
provided, however, that (i) no such Rights Certificate shall be issued if, and to the extent that, the Company shall be advised by counsel that such issuance
would create a significant risk of material adverse tax consequences to the Company or the Person to whom such Rights Certificate would be issued, and
(ii) no such Rights Certificate shall be issued if, and to the extent that, appropriate adjustment shall otherwise have been made in lieu of the issuance thereof.

 
Section 23.                        Redemption and Termination.



 
(a)                                 The Board may, at its option, at any time prior to the earlier of (i) the close of business on the tenth (10 ) Business Day following

the Stock Acquisition Date (or, if the Stock Acquisition Date shall have occurred prior to the Record Date, the close of business on the tenth (10 ) Business
Day following the Record Date) and (ii) the Final Expiration Date, redeem all but not less than all of the then outstanding Rights at a redemption price of
$0.0001 per Right, as such amount may be appropriately adjusted to reflect any stock split, stock dividend or similar transaction occurring after the date
hereof, (such redemption price being hereinafter referred to as the “Redemption Price”).  Notwithstanding anything contained in this Agreement to the
contrary, the Rights shall not be exercisable after the first occurrence of a Section 11(a)(ii) Event until such time as the Company’s right of redemption
hereunder has expired.  The Company may, at its option, pay the Redemption Price in cash, shares of Common Stock (based on the Current Market Price of
the Common Stock at the time of redemption) or any other form of consideration deemed appropriate by the Board.
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(b)                                 Immediately upon the action of the Board ordering the redemption of the Rights, evidence of which shall have been filed with the

Rights Agent and without any further action and without any notice, the right to exercise the Rights will terminate and the only right thereafter of the holders
of Rights shall be to receive the Redemption Price for each Right so held.  Promptly after the action of the Board ordering the redemption of the Rights, the
Company shall give notice of such redemption to the Rights Agent and the holders of the then outstanding Rights by mailing such notice to all such holders at
each holder’s last address as it appears upon the registry books of the Rights Agent or, prior to the Distribution Date, on the registry books of the transfer
agent for the Common Stock.  Any notice which is mailed in the manner herein provided shall be deemed given, whether or not the holder receives the
notice.  Each such notice of redemption will state the method by which the payment of the Redemption Price will be made.

 
Section 24.                        Exchange.
 

(a)                                 The Board may, at its option, at any time after any Person becomes an Acquiring Person, exchange all or part of the then
outstanding and exercisable Rights (which shall not include Rights that have become void pursuant to the provisions of Section 7(e) hereof) for Common
Stock at an exchange ratio of one share of Common Stock per Right, appropriately adjusted to reflect any stock split, stock dividend or similar transaction
occurring after the date hereof (such exchange ratio being hereinafter referred to as the “Exchange Ratio”).  Notwithstanding the foregoing, the Board shall
not be empowered to effect such exchange at any time after (i) any Person (other than the Company, any Subsidiary of the Company, any employee benefit
plan of the Company or any such Subsidiary, or any entity holding Common Stock for or pursuant to the terms of any such plan) becomes the Beneficial
Owner of 50% or more of the Common Stock then outstanding or (ii) the occurrence of an event specified in Section 13(a) hereof.

 
(b)                                 Immediately upon the action of the Board ordering the exchange of any Rights pursuant to subsection (a) of this Section 24 and

without any further action and without any notice, the right to exercise such Rights shall terminate and the only right thereafter of a holder of such Rights
shall be to receive that number of shares of Common Stock equal to the number of such Rights held by such holder multiplied by the Exchange Ratio.  The
Company shall promptly give public notice of any such exchange; provided, however, that the failure to give, or any defect in, such notice shall not affect the
validity of such exchange.  The Company promptly shall mail a notice of any such exchange to all of the holders of such Rights at their last addresses as they
appear upon the registry books of the Rights Agent.  Any notice which is mailed in the manner herein provided shall be deemed given, whether or not the
holder receives the notice.  Each such notice of exchange will state the method by which the exchange of the Common Stock for Rights will be effected and,
in the event of any partial exchange, the number of Rights which will be exchanged.  Any partial exchange shall be effected pro rata based on the number of
Rights (other than Rights which have become void pursuant to the provisions of Section 7(e) hereof) held by each holder of Rights.
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(c)                                  Following the action of the Board ordering the exchange of any Rights pursuant to subsection (a) of this Section 24, the Company

may implement such procedures in its sole discretion as it deems appropriate for the purpose of ensuring that the Common Stock (or such other consideration)
issuable upon an exchange pursuant to this Section 24 not be received by holders of Rights that have become void pursuant to Section 7(e) hereof.  In
furtherance thereof, if so directed by the Company, all or a portion of the shares of Common Stock (or other consideration) potentially issuable to holders of
Rights upon an exchange pursuant to this Section 24 who have not verified to the satisfaction of the Company, in its sole discretion, that they are not
Acquiring Persons may be deposited in a trust established by the Company pending receipt of appropriate verification.  To the extent that such trust is
established, holders of Rights entitled to receive such shares of Common Stock (or other consideration) pursuant to an exchange pursuant to this Section 24
who have not previously received such shares of Common Stock (or other consideration) shall be entitled to receive such shares of Common Stock (or other
consideration) (and any dividends paid or distributions made thereon after the date on which such shares of Common Stock (or other consideration) are
deposited in the trust) only from the trust and solely upon compliance with the relevant terms and provisions of the applicable trust agreement.

 
(d)                                 In any exchange pursuant to this Section 24, the Company, at its option, may substitute Preferred Stock (or Equivalent Preferred

Stock) for Common Stock exchangeable for Rights, at the initial rate of one ten-thousandth of a share of Preferred Stock (or Equivalent Preferred Stock) for
each share of Common Stock, as appropriately adjusted to reflect stock splits, stock dividends and other similar transactions after the date hereof.

 
(e)                                  In the event that there shall not be sufficient shares of Common Stock issued but not outstanding or authorized but unissued to

permit any exchange of Rights as contemplated in accordance with this Section 24, the Company shall take all such action as may be necessary to authorize
additional shares of Common Stock for issuance upon exchange of the Rights.

 
(f)                                   The Company shall not be required to issue fractions of shares of Common Stock or to distribute certificates which evidence

fractional shares of Common Stock.  In lieu of such fractional shares of Common Stock, there shall be paid to the registered holders of the Rights Certificates
with regard to which such fractional shares of Common Stock would otherwise be issuable, an amount in cash equal to the same fraction of the current market
value of a whole share of Common Stock.  For the purposes of this subsection (f), the current market value of a whole share of Common Stock shall be the
closing price of a share of Common Stock (as determined pursuant to the second sentence of Section 11(d)(i) hereof) for the Trading Day immediately prior to
the date of exchange pursuant to this Section 24.
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Section 25.                        Notice of Certain Events.
 

(a)                                 In case the Company shall propose, at any time after the Distribution Date, (i) to pay any dividend payable in stock of any class to
the holders of Preferred Stock or to make any other distribution to the holders of Preferred Stock (other than a regular quarterly cash dividend out of earnings
or retained earnings of the Company), or (ii) to offer to the holders of Preferred Stock rights or warrants to subscribe for or to purchase any additional shares
of Preferred Stock or shares of stock of any class or any other securities, rights or options, or (iii) to effect any reclassification of its Preferred Stock (other
than a reclassification involving only the subdivision of outstanding shares of Preferred Stock), or (iv) to effect any consolidation or merger into or with any
other Person (other than a Subsidiary of the Company in a transaction which complies with Section 11(o) hereof), or to effect any sale or other transfer (or to
permit one or more of its Subsidiaries to effect any sale or other transfer), in one transaction or a series of related transactions, of more than 50% of the assets,
cash flow or earning power of the Company and its Subsidiaries (taken as a whole) to any other Person or Persons (other than the Company and/or any of its
Subsidiaries in one or more transactions each of which complies with Section 11(o) hereof), or (v) to effect the liquidation, dissolution or winding up of the
Company, then, in each such case, the Company shall give to each holder of a Rights Certificate, to the extent feasible and in accordance with Section 26
hereof, a notice of such proposed action, which shall specify the record date for the purposes of such stock dividend or distribution of rights or warrants, or
the date on which such reclassification, consolidation, merger, sale, transfer, liquidation, dissolution, or winding up is to take place and the date of
participation therein by the holders of the shares of Preferred Stock, if any such date is to be fixed, and such notice shall be so given in the case of any action
covered by clause (i) or (ii) above at least twenty (20) days prior to the record date for determining holders of the shares of Preferred Stock for purposes of
such action, and in the case of any such other action, at least twenty (20) days prior to the date of the taking of such proposed action or the date of
participation therein by the holders of the shares of Preferred Stock, whichever shall be the earlier.

 
(b)                                 In the event that any Section 11(a)(ii) Event shall occur, (i) the Company shall as soon as practicable thereafter give to each holder

of a Rights Certificate, to the extent feasible, in accordance with Section 26 hereof, a notice of the occurrence of such event, which shall specify the event and
the consequences of the event to holders of Rights under Section 11(a)(ii) hereof, and (ii) all references in the preceding paragraph to Preferred Stock shall be
deemed thereafter to refer to Common Stock and/or, if appropriate, other securities.

 
Section 26.                        Notices.
 

(a)                                 Notices or demands authorized by this Agreement to be given or made by the Rights Agent or by the holder of any Rights
Certificate to or on the Company shall be sufficiently given or made if sent by first-class mail, postage prepaid, addressed (until another address is filed in
writing by the Company with the Rights Agent) as follows:
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EMCORE Corporation
2015 Chestnut Street
Alhambra, CA 91803
Attention: General Counsel
 

(b)                                 Subject to the provisions of Section 21, any notice or demand authorized by this Agreement to be given or made by the Company
or by the holder of any Rights Certificate to or on the Rights Agent shall be sufficiently given or made if sent by first-class mail, postage prepaid, addressed
(until another address is filed in writing by the Rights Agent with the Company) as follows:

 
American Stock Transfer & Trust Company, LLC
6201 15th Avenue
Brooklyn, NY 11219
Attention:  Relationship Management
 

(c)                                  Notices or demands authorized by this Agreement to be given or made by the Company or the Rights Agent to the holder of any
Rights Certificate (or, if prior to the Distribution Date, to the holder of certificates representing shares of Common Stock) shall be sufficiently given or made
if sent by first-class mail, postage prepaid, addressed to such holder at the address of such holder as shown on the registry books of the Company.

 
Section 27.                        Supplements and Amendments.  Prior to the Distribution Date, the Company and the Rights Agent shall, if

the Company so directs, supplement or amend any provision of this Agreement without the approval of any holders of certificates representing shares of
Common Stock.  From and after the Distribution Date, the Company and the Rights Agent shall, if the Company so directs, supplement or amend this
Agreement without the approval of any holders of Rights Certificates in order (i) to cure any ambiguity, (ii) to correct or supplement any provision contained
herein which may be defective or inconsistent with any other provisions herein, (iii) to shorten or lengthen any time period hereunder or (iv) to change or
supplement the provisions hereunder in any manner which the Company may deem necessary or desirable and which shall not adversely affect the interests of
the holders of Rights Certificates (other than an Acquiring Person).  Upon the delivery of a certificate from an appropriate officer of the Company which
states that the proposed supplement or amendment is in compliance with the terms of this Section 27, the Rights Agent shall execute such supplement or
amendment.  Notwithstanding anything herein to the contrary, this Agreement may not be amended (other than pursuant to clauses (i) or (ii) of the preceding
sentence) at a time when the Rights are not redeemable.

 
Section 28.                        Successors.  All the covenants and provisions of this Agreement by or for the benefit of the Company or the

Rights Agent shall bind and inure to the benefit of their respective successors and assigns hereunder.
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Section 29.                        Determinations and Actions by the Board, etc. The Board shall have the exclusive power and authority to

administer this Agreement and to exercise all rights and powers specifically granted to the Board or to the Company, or as may be necessary or advisable in
the administration of this Agreement, including, without limitation, the right and power to (i) interpret the provisions of this Agreement, and (ii) make all
determinations deemed necessary or advisable for the administration of this Agreement (including a determination to redeem or not redeem the Rights or to
amend the Agreement).  All such actions, calculations, interpretations and determinations (including, for purposes of clause (y) below, all omissions with



respect to the foregoing) which are done or made by the Board in good faith, shall (x) be final, conclusive and binding on the Company, the Rights Agent, the
holders of the Rights and all other parties, and (y) not subject the Board or any of the directors on the Board to any liability to the holders of the Rights.

 
Section 30.                        Benefits of this Agreement.  Nothing in this Agreement shall be construed to give to any Person other than

the Company, the Rights Agent and the registered holders of the Rights Certificates (and, prior to the Distribution Date, registered holders of the Common
Stock) any legal or equitable right, remedy or claim under this Agreement; but this Agreement shall be for the sole and exclusive benefit of the Company, the
Rights Agent and the registered holders of the Rights Certificates (and, prior to the Distribution Date, registered holders of the Common Stock).

 
Section 31.                        Severability.  If any term, provision, covenant or restriction of this Agreement is held by a court of

competent jurisdiction or other authority to be invalid, void or unenforceable, the remainder of the terms, provisions, covenants and restrictions of this
Agreement shall remain in full force and effect and shall in no way be affected, impaired or invalidated; provided, however, that notwithstanding anything in
this Agreement to the contrary, if any such term, provision, covenant or restriction is held by such court or authority to be invalid, void or unenforceable and
the Board determines in its good faith judgment that severing the invalid language from this Agreement would adversely affect the purpose or effect of this
Agreement, the right of redemption set forth in Section 23 hereof shall be reinstated and shall not expire until the close of business on the tenth Business Day
following the date of such determination by the Board.  Without limiting the foregoing, if any provision requiring a specific group of directors to act is held to
by any court of competent jurisdiction or other authority to be invalid, void or unenforceable, such determination shall then be made by the Board in
accordance with applicable law and the Company’s Restated Certificate of Incorporation, as amended, and Bylaws, as amended.

 
Section 32.                        Governing Law.  This Agreement, each Right and each Rights Certificate issued hereunder shall be deemed

to be a contract made under the laws of the State of New Jersey and for all purposes shall be governed by and construed in accordance with the laws of such
state applicable to contracts made and to be performed entirely within such state.
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Section 33.                        Counterparts.  This Agreement may be executed in any number of counterparts and each of such

counterparts shall for all purposes be deemed to be an original, and all such counterparts shall together constitute but one and the same instrument.
 
Section 34.                        Descriptive Headings.  Descriptive headings of the several sections of this Agreement are inserted for

convenience only and shall not control or affect the meaning or construction of any of the provisions hereof.
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IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be duly executed, all as of the day and year first above written.
 

 

EMCORE CORPORATION
   
   
 

By: /s/ Hong Q. Hou
  

Name: Hong Q. Hou
  

Title: President & CEO
   
   
 

AMERICAN STOCK TRANSFER & TRUST COMPANY, LLC,
 

as Rights Agent
   
   
 

By: /s/ Paula Caroppoli
  

Name: Paula Caroppoli
  

Title: Senior Vice President
 

 
[Signature Page to Tax Benefits Preservation Plan]
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Certificate of Designation Establishing the Series A Junior Participating Preferred Stock and Fixing the Powers, Designations, Preferences and

Relative, Participating, Optional and Other Special Rights, and the Qualifications, Limitations and Restrictions, of the
Series A Junior Participating Preferred Stock

 
Of
 

EMCORE CORPORATION
 

There is hereby established a new series of Preferred Stock (the “Preferred Stock”) of EMCORE Corporation, a New Jersey corporation
(the “Corporation”), to which the following powers, designations, preferences and relative, participating, optional and other special rights, and the
qualifications, limitations or restrictions, of the shares of such new series of preferred stock shall apply:

 



Section 1.                                           Designation and Amount.  There shall be a series of Preferred Stock that shall be designated as Series A Junior
Participating Preferred Stock, par value $0.0001 per share, and the number of shares constituting such series shall be 300,000.  Such number of shares may be
increased or decreased by a vote of no less than a majority of the members of the Board of Directors then in office; provided, that no decrease shall reduce the
number of shares of Series A Junior Participating Preferred Stock to a number less than the number of shares then outstanding plus the number of shares
reserved for issuance upon the exercise of outstanding options, rights or warrants or upon the conversion of any outstanding securities issued by the
Corporation convertible into Series A Junior Participating Preferred Stock.

 
Section 2.                                           Dividends and Distributions.
 
(A)                               The holders of shares of Series A Junior Participating Preferred Stock, in preference to the holders of common stock, no par value,

of the Corporation (“Common Stock”), and of any other junior stock, shall be entitled to receive, when, as and if declared by the Board of Directors out of
funds legally available for the purpose, quarterly dividends payable in cash on the last day of March, June, September and December in each year (each such
date being referred to herein as a “Quarterly Dividend Payment Date”), commencing on the first Quarterly Dividend Payment Date after the first issuance of a
share or fraction of a share of Series A Junior Participating Preferred Stock, in an amount per share (rounded to the nearest cent) equal to the greater of
(a) $0.01 or (b) subject to the provision for adjustment hereinafter set forth, 10,000 times the aggregate per share amount of all cash dividends, and 10,000
times the aggregate per share amount (payable in kind) of all non-cash dividends or other distributions other than a dividend payable in shares of Common
Stock or a subdivision of the outstanding shares of Common Stock (by reclassification or otherwise), declared on the Common Stock
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since the immediately preceding Quarterly Dividend Payment Date, or, with respect to the first Quarterly Dividend Payment Date, since the first issuance of
any share or fraction of a share of Series A Junior Participating Preferred Stock.  In the event the Corporation shall at any time after September 17, 2014 (the
“Rights Dividend Declaration Date”) (i) declare any dividend on Common Stock payable in shares of Common Stock, (ii) subdivide the outstanding Common
Stock, or (iii) combine the outstanding Common Stock into a smaller number of shares, then in each such case the amount to which holders of shares of
Series A Junior Participating Preferred Stock were entitled immediately prior to such event under clause (b) of the preceding sentence shall be adjusted by
multiplying such amount by a fraction the numerator of which is the number of shares of Common Stock outstanding immediately after such event and the
denominator of which is the number of shares of Common Stock that were outstanding immediately prior to such event. The Corporation shall declare a
dividend or distribution on the Series A Junior Participating Preferred Stock as provided in Paragraph (A) above immediately after it declares a dividend or
distribution on the Common Stock (other than a dividend payable in shares of Common Stock).
 

(B)                               The Corporation may not declare or pay a dividend or distribution on the Common Stock (other than a dividend payable in shares
of the Common Stock) unless it simultaneously declares and pays a dividend or distribution on the Series A Junior Participating Preferred Stock as provided
in paragraph (A) above.

 
(C)                               Dividends shall begin to accrue and be cumulative on outstanding shares of Series A Junior Participating Preferred Stock from the

Quarterly Dividend Payment Date next preceding the date of issue of such shares of Series A Junior Participating Preferred Stock, unless the date of issue of
such shares is prior to the record date for the first Quarterly Dividend Payment Date, in which case dividends on such shares shall begin to accrue from the
date of issue of such shares, or unless the date of issue is a Quarterly Dividend Payment Date or is a date after the record date for the determination of holders
of shares of Series A Junior Participating Preferred Stock entitled to receive a quarterly dividend and before such Quarterly Dividend Payment Date, in either
of which events such dividends shall begin to accrue and be cumulative from such Quarterly Dividend Payment Date.  Accrued but unpaid dividends shall not
bear interest.  Dividends paid on the shares of Series A Junior Participating Preferred Stock in an amount less than the total amount of such dividends at the
time accrued and payable on such shares shall be allocated pro rata on a share-by-share basis among all such shares at the time outstanding.  The Board of
Directors may fix a record date for the determination of holders of shares of Series A Junior Participating Preferred Stock entitled to receive payment of a
dividend or distribution declared thereon, which record date shall be no more than thirty (30) days prior to the date fixed for the payment thereof.

 
Section 3.                                           Voting Rights.  The holders of shares of Series A Junior Participating Preferred Stock shall have the following voting

rights:
 
(A)                               Subject to the provision for adjustment hereinafter set forth, each share of Series A Junior Participating Preferred Stock shall

entitle the holder thereof to
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10,000 votes on all matters submitted to a vote of the holders of Common Stock.  In the event the Corporation shall at any time after the Rights Declaration
Date (i) declare any dividend on Common Stock payable in shares of Common Stock, (ii) subdivide the outstanding Common Stock, or (iii) combine the
outstanding Common Stock into a smaller number of shares, then in each such case the number of votes per share to which holders of shares of Series A
Junior Participating Preferred Stock were entitled immediately prior to such event shall be adjusted by multiplying such number by a fraction the numerator
of which is the number of shares of Common Stock outstanding immediately after such event and the denominator of which is the number of shares of
Common Stock that were outstanding immediately prior to such event.
 

(B)                               Except as otherwise provided herein or by law, the holders of shares of Series A Junior Participating Preferred Stock and the
holders of shares of Common Stock shall vote together as one class on all matters submitted to a vote of stockholders of the Corporation.

 
(C)                               Except as set forth herein, holders of Series A Junior Participating Preferred Stock shall have no special voting rights and their

consent shall not be required (except to the extent they are entitled to vote with holders of Common Stock as set forth herein) for taking any corporate action.
 
Section 4.                                           Certain Restrictions.
 
(A)                               Whenever quarterly dividends or other dividends or distributions payable on the Series A Junior Participating Preferred Stock as

provided in Section 2 are in arrears, thereafter and until all accrued and unpaid dividends and distributions, whether or not declared, on shares of Series A
Junior Participating Preferred Stock outstanding shall have been paid in full, the Corporation shall not:

 



(i)                                     declare or pay dividends on, make any other distributions on, or redeem or purchase or otherwise acquire for
consideration any shares of stock ranking junior (either as to dividends or upon liquidation, dissolution or winding up) to the Series A Junior
Participating Preferred Stock;

 
(ii)                                  declare or pay dividends on or make any other distributions on any shares of stock ranking on a parity (either as to

dividends or upon liquidation, dissolution or winding up) with the Series A Junior Participating Preferred Stock, except dividends paid ratably on the
Series A Junior Participating Preferred Stock and all such parity stock on which dividends are payable or in arrears in proportion to the total amounts
to which the holders of all such shares are then entitled;

 
(iii)                               redeem or purchase or otherwise acquire for consideration shares of any stock ranking on a parity (either as to dividends

or upon liquidation, dissolution or winding up) with the Series A Junior Participating Preferred Stock, provided that the Corporation may at any time
redeem, purchase or otherwise
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acquire shares of any such parity stock in exchange for shares of any stock of the Corporation ranking junior (either as to dividends or upon
dissolution, liquidation or winding up) to the Series A Junior Participating Preferred Stock; or
 

(iv)                              purchase or otherwise acquire for consideration any shares of Series A Junior Participating Preferred Stock, except in
accordance with a purchase offer made in writing or by publication (as determined by the Board of Directors) to all holders of such shares upon such
terms as the Board of Directors, after consideration of the respective annual dividend rates and other relative rights and preferences of the respective
series and classes, shall determine in good faith will result in fair and equitable treatment among the respective series or classes.

 
(B)                               The Corporation shall not permit any subsidiary of the Corporation to purchase or otherwise acquire for consideration any shares

of stock of the Corporation unless the Corporation could, under Paragraph (A) of this Section 4, purchase or otherwise acquire such shares at such time and in
such manner.

 
Section 5.                                           Reacquired Shares.  Any shares of Series A Junior Participating Preferred Stock purchased or otherwise acquired by the

Corporation in any manner whatsoever shall be retired and cancelled promptly after the acquisition thereof.  All such shares shall upon their cancellation
become authorized but unissued shares of Preferred Stock and may be reissued as part of a new series of Preferred Stock to be created by resolution or
resolutions of the Board of Directors, subject to the conditions and restrictions on issuance set forth herein.

 
Section 6.                                           Liquidation, Dissolution or Winding Up.  (A)  Upon any liquidation (voluntary or otherwise), dissolution or winding up

of the Corporation, no distribution shall be made to the holders of shares of stock ranking junior (either as to dividends or upon liquidation, dissolution or
winding up) to the Series A Junior Participating Preferred Stock unless, prior thereto, the holders of shares of Series A Junior Participating Preferred Stock
shall have received an amount equal to $10,000 per share of Series A Junior Participating Preferred Stock, plus an amount equal to accrued and unpaid
dividends and distributions thereon, whether or not declared, to the date of such payment (the “Series A Liquidation Preference”).  Following the payment of
the full amount of the Series A Liquidation Preference, no additional distributions shall be made to the holders of shares of Series A Junior Participating
Preferred Stock unless, prior thereto, the holders of shares of Common Stock shall have received an amount per share (the “Common Adjustment”) equal to
the quotient obtained by dividing (i) the Series A Liquidation Preference by (ii) 10,000 (as appropriately adjusted as set forth in subparagraph (C) below to
reflect such events as stock splits, stock dividends and recapitalizations with respect to the Common Stock) (such number in clause (ii), the “Adjustment
Number”).  Following the payment of the full amount of the Series A Liquidation Preference and the Common Adjustment in respect of all outstanding shares
of Series A Junior Participating Preferred Stock and Common Stock, respectively, holders of Series A Junior Participating Preferred Stock and holders of
shares of Common Stock shall receive their ratable and proportionate share of the remaining assets
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to be distributed in the ratio of the Adjustment Number to 1 with respect to such Preferred Stock and Common Stock, on a per share basis, respectively.
 

(A)                               In the event, however, that there are not sufficient assets available to permit payment in full of the Series A Liquidation Preference
and the liquidation preferences of all other series of preferred stock, if any, which rank on a parity with the Series A Junior Participating Preferred Stock, then
such remaining assets shall be distributed ratably to the holders of such parity shares in proportion to their respective liquidation preferences.  In the event,
however, that there are not sufficient assets available to permit payment in full of the Common Adjustment, then such remaining assets shall be distributed
ratably to the holders of Common Stock.

 
(B)                               In the event the Corporation shall at any time after the Rights Declaration Date (i) declare any dividend on Common Stock payable

in shares of Common Stock, (ii) subdivide the outstanding Common Stock, or (iii) combine the outstanding Common Stock into a smaller number of shares,
then in each such case the Adjustment Number in effect immediately prior to such event shall be adjusted by multiplying such Adjustment Number by a
fraction the numerator of which is the number of shares of Common Stock outstanding immediately after such event and the denominator of which is the
number of shares of Common Stock that were outstanding immediately prior to such event.

 
Section 7.                                           Consolidation, Merger, etc.  In case the Corporation shall enter into any consolidation, merger, combination or other

transaction in which the shares of Common Stock are exchanged for or changed into other stock or securities, cash and/or any other property, then in any such
case the shares of Series A Junior Participating Preferred Stock shall at the same time be similarly exchanged or changed in an amount per share (subject to
the provision for adjustment hereinafter set forth) equal to 10,000 times the aggregate amount of stock, securities, cash and/or any other property (payable in
kind), as the case may be, into which or for which each share of Common Stock is changed or exchanged.  In the event the Corporation shall at any time after
the Rights Declaration Date (i) declare any dividend on Common Stock payable in shares of Common Stock, (ii) subdivide the outstanding Common Stock,
or (iii) combine the outstanding Common Stock into a smaller number of shares, then in each such case the amount set forth in the preceding sentence with
respect to the exchange or change of shares of Series A Junior Participating Preferred Stock shall be adjusted by multiplying such amount by a fraction the
numerator of which is the number of shares of Common Stock outstanding immediately after such event and the denominator of which is the number of
shares of Common Stock that were outstanding immediately prior to such event.

 



Section 8.                                           No Redemption.  The shares of Series A Junior Participating Preferred Stock shall not be redeemable.
 
Section 9.                                           Amendment.  At any time when any shares of Series A Junior Participating Preferred Stock are outstanding, neither the

Certificate of
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Incorporation nor this Certificate of Designation shall be amended in any manner which would materially alter or change the powers, preferences or special
rights of the Series A Junior Participating Preferred Stock so as to affect them adversely without the affirmative vote of the holders of a majority or more of
the outstanding shares of Series A Junior Participating Preferred Stock, voting separately as a class.
 

Section 10.                                    Fractional Shares.  Series A Junior Participating Preferred Stock may be issued in fractions of a share which shall entitle
the holder, in proportion to such holder’s fractional shares, to exercise voting rights, receive dividends, participate in distributions and to have the benefit of
all other rights of holders of Series A Junior Participating Preferred Stock.

 
[Signature page follows]
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Dated:             , 2014
 
 

EMCORE CORPORATION
  
  
 

Name:
 

Title:
 
 

[Signature Page to Certificate of Designation]
 

 
Exhibit B

 
[Form of Rights Certificate]

 
Certificate No. R- Rights
 
 
NOT EXERCISABLE AFTER OCTOBER 3, 2017 OR SUCH EARLIER DATE AS THE RIGHTS ARE REDEEMED, EXCHANGED OR
TERMINATED.  THE RIGHTS ARE SUBJECT TO REDEMPTION AT THE OPTION OF THE COMPANY, AT $0.0001 PER RIGHT, AND TO
EXCHANGE ON THE TERMS SET FORTH IN THE TAX BENEFITS PRESERVATION PLAN.  UNDER CERTAIN CIRCUMSTANCES, RIGHTS
BENEFICIALLY OWNED BY AN ACQUIRING PERSON (AS SUCH TERM IS DEFINED IN THE TAX BENEFITS PRESERVATION PLAN) AND
ANY SUBSEQUENT HOLDER OF SUCH RIGHTS MAY BECOME NULL AND VOID.  [THE RIGHTS REPRESENTED BY THIS RIGHTS
CERTIFICATE ARE OR WERE BENEFICIALLY OWNED BY A PERSON WHO WAS OR BECAME AN ACQUIRING PERSON (AS SUCH TERM IS
DEFINED IN THE TAX BENEFITS PRESERVATION PLAN).  ACCORDINGLY, THIS RIGHTS CERTIFICATE AND THE RIGHTS REPRESENTED
HEREBY MAY BECOME NULL AND VOID IN THE CIRCUMSTANCES SPECIFIED IN SECTION 7(e) OF SUCH AGREEMENT.](1)
 

Rights Certificate
 

EMCORE CORPORATION
 

This certifies that                                             , or registered assigns, is the registered owner of the number of Rights set forth above, each of
which entitles the owner thereof, subject to the terms, provisions and conditions of the Tax Benefits Preservation Plan, dated as of September 17, 2014 (the
“Tax Benefits Preservation Plan”), between EMCORE Corporation, a New Jersey corporation (the “Company”), and American Stock Transfer & Trust
Company, LLC, a New York limited liability trust company, as Rights Agent (the “Rights Agent”), to purchase from the Company at any time prior to
5:00 P.M. (New York City time) on October 3, 2017 (unless such date is extended prior thereto by the Board of Directors), at the office or offices of the
Rights Agent designated for such purpose, or its successors as Rights Agent, one ten-thousandth of a fully paid, non-assessable share of Junior Participating
Preferred Stock, Series A (the “Preferred Stock”) of the Company, at a purchase price of $21.50 per one ten-thousandth of a share (the “Purchase Price”),
upon presentation and surrender of this Rights Certificate with the Form of Election to Purchase and related Certificate duly executed.  The number of Rights
evidenced by this Rights Certificate (and the number of shares
 

(1)                                 The portion of the legend in brackets shall be inserted only if applicable and shall replace the preceding sentence.
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which may be purchased upon exercise thereof) set forth above, and the Purchase Price per share set forth above, are the number and Purchase Price as of
September 17, 2014, based on the Preferred Stock as constituted at such date.  The Company reserves the right to require prior to the occurrence of a
Triggering Event (as such term is defined in the Tax Benefits Preservation Plan) that a number of Rights be exercised so that only whole shares of Preferred
Stock will be issued.
 

Upon the occurrence of a Section 11(a)(ii) Event (as such term is defined in the Tax Benefits Preservation Plan), if the Rights evidenced by
this Rights Certificate are beneficially owned by (i) an Acquiring Person (as such term is defined in the Tax Benefits Preservation Plan), (ii) a transferee of
any such Acquiring Person, or (iii) under certain circumstances specified in the Tax Benefits Preservation Plan, a transferee of a person who, after such
transfer, became an Acquiring Person, such Rights shall become null and void and no holder hereof shall have any right with respect to such Rights from and
after the occurrence of such Section 11(a)(ii) Event.

 
As provided in the Tax Benefits Preservation Plan, the Purchase Price and the number and kind of shares of Preferred Stock or other

securities, which may be purchased upon the exercise of the Rights evidenced by this Rights Certificate are subject to modification and adjustment upon the
happening of certain events, including Triggering Events.

 
This Rights Certificate is subject to all of the terms, provisions and conditions of the Tax Benefits Preservation Plan, which terms,

provisions and conditions are hereby incorporated herein by reference and made a part hereof and to which Tax Benefits Preservation Plan reference is hereby
made for a full description of the rights, limitations of rights, obligations, duties and immunities hereunder of the Rights Agent, the Company and the holders
of the Rights Certificates, which limitations of rights include the temporary suspension of the exercisability of such Rights under the specific circumstances
set forth in the Tax Benefits Preservation Plan.  Copies of the Tax Benefits Preservation Plan are on file at the principal executive offices of the Company.

 
This Rights Certificate, with or without other Rights Certificates, upon surrender at the office or offices of the Rights Agent designated for

such purpose, may be exchanged for another Rights Certificate or Rights Certificates of like tenor and date evidencing Rights entitling the holder to purchase
a like aggregate number of one ten-thousandths of a share of Preferred Stock as the Rights evidenced by the Rights Certificate or Rights Certificates
surrendered shall have entitled such holder to purchase.  If this Rights Certificate shall be exercised in part, the holder shall be entitled to receive upon
surrender hereof another Rights Certificate or Rights Certificates for the number of whole Rights not exercised.

 
Subject to the provisions of the Tax Benefits Preservation Plan, the Rights evidenced by this Certificate may be redeemed by the Company

at its option at a redemption price of $0.0001 per Right at any time prior to the earlier of the close of business on (i) the tenth Business Day following the
Stock Acquisition Date (as such time
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period may be extended pursuant to the Tax Benefits Preservation Plan), and (ii) the Final Expiration Date.  In addition, under certain circumstances
following the Stock Acquisition Date, the Rights may be exchanged, in whole or in part, for shares of the Common Stock, or shares of preferred stock of the
Company having essentially the same value or economic rights as such shares.  Immediately upon the action of the Board authorizing any such exchange, and
without any further action or any notice, the Rights (other than Rights which are not subject to such exchange) will terminate and the Rights will only enable
holders to receive the shares issuable upon such exchange.
 

No fractional shares of Preferred Stock will be issued upon the exercise of any Right or Rights evidenced hereby (other than fractions which
are integral multiples of one ten-thousandths of a share of Preferred Stock, which may, at the election of the Company, be evidenced by depositary receipts),
but in lieu thereof a cash payment will be made, as provided in the Tax Benefits Preservation Plan. The Company, at its election, may require that a number of
Rights be exercised so that only whole shares of Preferred Stock would be issued.

 
No holder of this Rights Certificate shall be entitled to vote or receive dividends or be deemed for any purpose the holder of shares of

Preferred Stock or of any other securities of the Company which may at any time be issuable on the exercise hereof, nor shall anything contained in the Tax
Benefits Preservation Plan or herein be construed to confer upon the holder hereof, as such, any of the rights of a stockholder of the Company or any right to
vote for the election of directors or upon any matter submitted to stockholders at any meeting thereof, or to give consent to or withhold consent from any
corporate action, or, to receive notice of meetings or other actions affecting stockholders (except as provided in the Tax Benefits Preservation Plan), or to
receive dividends or subscription rights, or otherwise, until the Right or Rights evidenced by this Rights Certificate shall have been exercised as provided in
the Tax Benefits Preservation Plan.

 
This Rights Certificate shall not be valid or obligatory for any purpose until it shall have been countersigned by the Rights Agent.
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WITNESS the facsimile signature of the proper officers of the Company and its corporate seal.
 

Dated as of                        ,
 
 

EMCORE CORPORATION
   
   
 

By:
 

  

Title:
 

Countersigned:
 
AMERICAN STOCK TRANSFER & TRUST COMPANY, LLC,
as Rights Agent
 
By:

  



 

Authorized Signature
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[Form of Reverse Side of Rights Certificate]

FORM OF ASSIGNMENT
 

(To be executed by the registered holder if such 
holder desires to transfer the Rights Certificate.)

 
FOR VALUE RECEIVED · hereby sells, assigns and transfers unto · (Please print name and address of transferee) this Rights Certificate,

together with all right, title and interest therein, and does hereby irrevocably constitute and appoint · Attorney, to transfer the within Rights Certificate on the
books of the within named Company, with full power of substitution.

 
Dated:                                     ,
 
  
 

Signature
 

Signature Guaranteed:
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Certificate

 
The undersigned hereby certifies by checking the appropriate boxes that:
 
(1)  The Rights evidenced by this Rights Certificate [ ] are [ ] are not beneficially owned by an Acquiring Person and [ ] are [ ] are not being

sold, assigned and transferred by or on behalf of a Person who is or was an Acquiring Person (as such term is defined pursuant to the Tax Benefits
Preservation Plan);

 
(2)  after due inquiry and to the best knowledge of the undersigned, it [ ] did [ ] did not acquire the Rights evidenced by this Rights

Certificate from any Person who is, was or subsequently became an Acquiring Person.
 

Dated:                                     ,
 
  
 

Signature
 

Signature Guaranteed:
 
Signatures must be guaranteed by a participant in the Securities Transfer Agent Medallion Program, the Stock Exchanges Medallion Program or the New
York Stock Exchange, Inc. Medallion Signature Program.
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NOTICE

 
The signature to the foregoing Assignment and Certificate must correspond to the name as written upon the face of this Rights Certificate in

every particular, without alteration or enlargement or any change whatsoever.
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FORM OF ELECTION TO PURCHASE

 
(To be executed if holder desires 

to exercise Rights represented 
by the Rights Certificate.)

 
To:  EMCORE Corporation:
 

The undersigned hereby irrevocably elects to exercise                      Rights represented by this Rights Certificate to purchase the shares of
Preferred Stock issuable upon the exercise of the Rights (or such other securities of the Company or of any other person which may be issuable upon the
exercise of the Rights) and requests that certificates for such shares be issued in the name of and delivered to:

 
Please insert social security
or other identifying number



 
 

(Please print name and address)
 
 
 

If such number of Rights shall not be all the Rights evidenced by this Rights Certificate, a new Rights Certificate for the balance of such
Rights shall be registered in the name of and delivered to:

 
Please insert social security
or other identifying number
 

 
(Please print name and address)

 
 
 

Dated:                                     ,
 
  
 

Signature
 

Signature Guaranteed:
 

Signatures must be guaranteed by a participant in the Securities Transfer Agent Medallion Program, the Stock Exchanges Medallion
Program or the New York Stock Exchange, Inc. Medallion Signature Program.
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Certificate

 
The undersigned hereby certifies by checking the appropriate boxes that:
 
(1)  The Rights evidenced by this Rights Certificate [ ] are [ ] are not beneficially owned by an Acquiring Person and [ ] are [ ] are not being

exercised by or on behalf of a Person who is or was an Acquiring Person (as such terms are defined pursuant to the Tax Benefits Preservation Plan);
 
(2)  after due inquiry and to the best knowledge of the undersigned, it [ ] did [ ] did not acquire the Rights evidenced by this Rights

Certificate from any Person who is, was or became an Acquiring Person.
 

Dated:                                     ,
 
  
 

Signature
 

Signature Guaranteed:
 

Signatures must be guaranteed by a participant in the Securities Transfer Agent Medallion Program, the Stock Exchanges Medallion
Program or the New York Stock Exchange, Inc. Medallion Signature Program.
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NOTICE

 
The signature to the foregoing Election to Purchase and Certificate must correspond to the name as written upon the face of this Rights

Certificate in every particular, without alteration or enlargement or any change whatsoever.
 
In the event the certification set forth above in the Form of Assignment or the Form of Election to Purchase is not properly completed, the

Company and the Rights Agent will deem the beneficial owner of the Rights evidenced by this Rights Certificate to be an Acquiring Person (as defined in the
Tax Benefits Preservation Plan) and such Assignment or Election to Purchase will not be honored.
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Exhibit C

 
SUMMARY OF RIGHTS TO PURCHASE

 
PREFERRED STOCK

 



On September 7, 2014, the Board of Directors of EMCORE Corporation (the “Company”) declared a dividend distribution effective as of
September 17, 2014 of one Right for each outstanding share of Company Common Stock to shareholders of record at the close of business on October 3,
2014 (the “Record Date”).  Each Right entitles the registered holder to purchase from the Company a unit consisting of one ten-thousandth of a share (a
“Unit”) of Junior Participating Preferred Stock, Series A, par value $0.0001 per share, at a Purchase Price of $21.50 per Unit, subject to adjustment.  The
description and terms of the Rights are set forth in a Tax Benefits Preservation Plan (the “Tax Benefits Preservation Plan”) between the Company and
American Stock Transfer & Trust Company, LLC, a New York limited liability trust company, as Rights Agent.

 
The Tax Benefits Preservation Plan is intended to help protect the Company’s tax net operating losses and certain other tax assets (“Tax

Benefits”) by deterring any person (other than the Company, any subsidiary of the Company or any employee benefit plan of the Company) from becoming,
other than in connection with an issuance by the Company that was approved by the Board of Directors, a 5% Shareholder (as defined in Section 382 of the
Internal Revenue Code of 1986, as amended (the “Code”)) without the approval of at least a majority of the members of our Board of Directors then in office
(any such person who becomes a 5% Shareholder, other than as described below, an “Acquiring Person”).  Notwithstanding the foregoing, shareholders who
own 5% or more (by value) of our outstanding (i) Common Stock, (ii) preferred stock (other than preferred stock described in Section 1504(a)(4) of the Code)
of the Company, (iii) warrants, rights, or options (including options within the meaning of Section 1.382-4(d)(9) of the Treasury Regulations) to purchase
stock (other than preferred stock described in Section 1504(a)(4) of the Code) of the Company, and (iv) any other interest that would be treated as “stock” of
the Company pursuant to Section 1.382-2T(f)(18) of the Treasury Regulations (collectively, “Company Securities”) as of the close of business on October 3,
2014, and shareholders who acquire such an interest solely as a result of (A) a transaction in which such shareholder received the approval of at least a
majority of the members of our Board of Directors then in office or (B) an issuance by the Company that was approved by the Board of Directors will not be
an Acquiring Person and therefore will not trigger the Rights Plan, so long as they do not acquire any additional Company Securities or decrease their
percentage ownership of Company Securities below 5%.

 
Initially, the Rights will be attached to all Common Stock certificates representing shares then outstanding, and no separate Rights

Certificates will be distributed.  Subject to certain exceptions specified in the Tax Benefits Preservation Plan, the Rights will separate from the Common
Stock and a Distribution Date will occur upon the earlier of (i) the close of business on the tenth business day following the date of public announcement or
the date on which the Company first has notice or determines that a person has become an Acquiring Person other than
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by reason of a transaction approved by our Board of Directors or (ii) the close of business on the tenth business day (or such later date as our Board of
Directors shall determine) following the commencement of a tender offer or exchange offer that would result in a person or group becoming an Acquiring
Person (the earlier of the dates in clause (i) or (ii) above being called the “Distribution Date”), provided, however,  the Distribution Date shall not occur
unless, within either of the ten business day periods (or such later date) specified in clauses (i) and (ii) above, the Board shall have affirmatively determined
that a Distribution Date shall occur upon the end of such applicable ten business day (or later) period.
 

Until the Distribution Date, (i) the Rights will be evidenced by the Common Stock certificates (or, in the case of shares reflected on the
direct registration system, by the notations in the book entry accounts) and will be transferred with and only with such Common Stock certificates, (ii) new
Common Stock certificates issued after the Record Date will contain a notation incorporating the Tax Benefits Preservation Plan by reference and (iii) the
surrender for transfer of any certificates for Common Stock outstanding will also constitute the transfer of the Rights associated with the Common Stock
represented by such certificate.  Pursuant to the Tax Benefits Preservation Plan, the Company reserves the right to require prior to the occurrence of a
Triggering Event (as defined below) that, upon any exercise of Rights, a number of Rights be exercised so that only whole shares of Preferred Stock will be
issued.

 
The definition of Acquiring Person contained in the Tax Benefits Preservation Plan contains several exemptions, including for (i) the

Company or any of its subsidiaries; (ii) any employee benefit plan of the Company, or of any subsidiary of the Company, or any person or entity organized,
appointed or established by the Company for or pursuant to the terms of any such plan; (iii) the U.S. Government; (iv) any person who becomes a 5%
Shareholder as a result of a reduction in the number of Company Securities outstanding due to the repurchase of Company Securities by the Company or a
stock dividend, stock split, reverse stock split, or similar transaction effected by the Company, unless and until such person increases its percentage ownership
of Company Securities by more than one-quarter of one percentage point over its lowest percentage ownership of Company Securities on or after the
consummation of the relevant transaction (other than an increase solely as a result of a stock dividend, stock split, reverse stock split, or similar transaction
effected by the Company); (v) any person who was a 5% Shareholder on the date of the Tax Benefits Preservation Plan, or becomes a 5% Shareholder solely
by reason of participation in a transaction approved by the Board of Directors, unless and until such person increases its percentage ownership of Company
Securities by more than one-quarter of one percentage point over its lowest percentage ownership of Company Securities on or after the date of the Tax
Benefits Preservation Plan or the consummation of the relevant transaction, as applicable (other than an increase solely as a result of a stock dividend, stock
split, reverse stock split, or similar transaction effected by the Company) or such person decreases its percentage ownership of Company Securities below
5%; or (vi) any person who or which inadvertently may become an Acquiring Person, so long as such person promptly enters into, and delivers to the
Company, an irrevocable commitment promptly to divest, and thereafter promptly divests (without exercising or retaining any power, including voting, with
respect to such securities), sufficient Company Securities so that such person ceases to be an Acquiring Person, provided, however, that no Person shall be an
Acquiring Person if the Board shall have affirmatively determined, prior to the Distribution Date, in light of the intent and purposes of this
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Tax Benefits Preservation Plan or other circumstances facing the Company that such Person shall not be deemed an Acquiring Person.
 

The Rights are not exercisable until the Distribution Date and will expire at 5:00 P.M. (New York City time) on October 3, 2017 unless such
date is extended or the Rights are earlier redeemed or exchanged by the Company as described below.

 
As soon as practicable after the Distribution Date, Rights Certificates will be mailed to holders of record of the Common Stock as of the

close of business on the Distribution Date and, thereafter, the separate Rights Certificates alone will represent the Rights.  Except as otherwise determined by
the Board of Directors, only shares of Common Stock issued prior to the Distribution Date will be issued with Rights.

 
In the event that a Person becomes an Acquiring Person, each holder of a Right will thereafter have the right to receive, upon exercise,

Common Stock (or, in certain circumstances, cash, property or other securities of the Company) having a value equal to two times the exercise price of the



Right.  Notwithstanding any of the foregoing, following the occurrence of the event set forth in this paragraph, all Rights that are, or (under certain
circumstances specified in the Tax Benefits Preservation Plan) were, beneficially owned by any Acquiring Person will be null and void.  However, Rights are
not exercisable following the occurrence of the event set forth above until such time as the Rights are no longer redeemable by the Company as set forth
below.

 
For example, at an exercise price of $21.50 per Right, each Right not owned by an Acquiring Person (or by certain related parties)

following an event set forth in the preceding paragraph would entitle its holder to purchase $43.00 worth of Common Stock (or other consideration, as noted
above) for $21.50.  Assuming that the Common Stock had a per share value of $4.30 at such time, the holder of each valid Right would be entitled to
purchase 10 shares of Common Stock for $21.50.

 
In the event that, at any time following the Stock Acquisition Date, (i) the Company engages in a merger or other business combination

transaction in which the Company is not the surviving corporation, (ii) the Company engages in a merger or other business combination transaction in which
the Company is the surviving corporation and the Common Stock of the Company is changed or exchanged, or (iii) 50% or more of the Company’s assets,
cash flow or earning power is sold or transferred, each holder of a Right (except Rights which have previously been voided as set forth above) shall thereafter
have the right to receive, upon exercise, common stock of the acquiring company having a value equal to two times the exercise price of the Right.  The
events set forth in this paragraph and in the second preceding paragraph are referred to as the “Triggering Events.”

 
At any time after a person becomes an Acquiring Person and prior to the acquisition by such person or group of fifty percent (50%) or more

of the outstanding Common Stock, the Board of Directors may exchange the Rights (other than Rights owned by such person or group which have become
void), in whole or in part, at an exchange ratio of one share of Common Stock, or one ten-thousandth of a share of Preferred Stock (or of a share of a class or
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series of the Company’s preferred stock having equivalent rights, preferences and privileges), per Right (subject to adjustment).
 

The Purchase Price payable, and the number of Units of Preferred Stock or other securities or property issuable, upon exercise of the Rights
are subject to adjustment from time to time to prevent dilution (i) in the event of a stock dividend on, or a subdivision, combination or reclassification of, the
Preferred Stock, (ii) if holders of the Preferred Stock are granted certain rights or warrants to subscribe for Preferred Stock or convertible securities at less
than the current market price of the Preferred Stock, or (iii) upon the distribution to holders of the Preferred Stock of evidences of indebtedness or assets
(excluding regular quarterly cash dividends) or of subscription rights or warrants (other than those referred to above).

 
With certain exceptions, no adjustment in the Purchase Price will be required until cumulative adjustments amount to at least 1% of the

Purchase Price.  The Company is under no obligation to issue fractional Units and, in lieu thereof, an adjustment in cash may be made based on the market
price of the Preferred Stock on the last trading date prior to the date of exercise.

 
At any time until ten business days following the Stock Acquisition Date, the Company may redeem the Rights in whole, but not in part, at

a price of $0.0001 per Right, referred to as the “Redemption Price” (payable in cash, Common Stock or other consideration deemed appropriate by the Board
of Directors).  Immediately upon the action of the Board of Directors ordering redemption of the Rights, the Rights will terminate and the only right of the
holders of Rights will be to receive the Redemption Price.

 
Until a Right is exercised, the holder thereof, as such, will have no rights as a shareholder of the Company, including, without limitation, the

right to vote or to receive dividends.  While the distribution of the Rights will not be taxable to shareholders or to the Company, shareholders may, depending
upon the circumstances, recognize taxable income in the event that the Rights become exercisable for Common Stock (or other consideration) of the
Company or for common stock of the acquiring company or in the event of the redemption of the Rights as set forth above.

 
Any of the provisions of the Tax Benefits Preservation Plan may be amended by the Board prior to the Distribution Date.  After the

Distribution Date, the provisions of the Tax Benefits Preservation Plan may be amended by the Board of Directors in order to cure any ambiguity, to make
changes which do not adversely affect the interests of holders of Rights, or to shorten or lengthen any time period under the Tax Benefits Preservation Plan. 
The foregoing notwithstanding, no amendment may be made at such time as the Rights are not redeemable.

 
A copy of the Tax Benefits Preservation Plan will be filed with the Securities and Exchange Commission as an Exhibit to a Registration

Statement on Form 8-A and a Current Report on Form 8-K.  This summary description of the Rights does not purport to be complete and is qualified in its
entirety by reference to the Tax Benefits Preservation Plan, which is incorporated herein by reference.
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Exhibit 10.1
 

SEPARATION AGREEMENT AND GENERAL RELEASE
 

This Separation Agreement and General Release, dated as of September 17, 2014 (the “Separation Agreement”), is made by and between EMCORE
Corporation (the “Company”) and Dr. Hong Q. Hou (“Executive”), and sets forth the parties’ mutual desire to separate, leading to the termination of
Executive’s employment with the Company, effective as of the Separation Date (as defined herein).

 
WHEREAS, Executive has been employed by the Company in the capacity of Chief Executive Officer and has served as a member of the Board of

Directors of the Company (the “Board”), in connection with which, among other things, Executive performed critical roles in connection with the Company’s
business, was responsible for developing and maintaining valuable relationships with customers doing business with the Company, cultivated and maintained
other business relationships on behalf of the Company, and had access to and became familiar with the Company’s confidential information;

 
WHEREAS, Executive and the Company entered into an employment agreement dated August 2, 2011 (the “Employment Agreement”);
 
WHEREAS, Executive and the Company have mutually agreed to separate, leading to the termination of Executive’s employment relationship with

the Company, effective as of the Separation Date;
 
WHEREAS, concurrently with entering into this Separation Agreement the parties are entering into that certain Retention Award agreement dated as

of September 17, 2014 (the “Retention Award”);
 
WHEREAS, the parties have agreed to set forth in this Separation Agreement the terms and conditions of Executive’s separation from the Company;
 
WHEREAS, except as set forth in Section 3 below, Executive desires to fully release and discharge the Company from all claims, liabilities,

demands and causes of action, whether known or unknown, fixed or contingent, which Executive may have, may claim to have, or may have had against the
Company arising from or relating to Executive’s employment with and service for the Company, or the termination of such employment, or any other matter,
from the beginning of time up to and including Executive’s execution of this Separation Agreement; and

 
WHEREAS, Executive acknowledges that Executive has been advised by the Company to seek the advice of an attorney and has been given a full

opportunity to do so before executing this Separation Agreement.
 
NOW, THEREFORE, in consideration of the foregoing premises, the mutual covenants, terms and considerations set forth herein, and other valuable

consideration, the receipt and sufficiency of which are hereby acknowledged, it is hereby agreed between the Company and Executive as follows:
 

 
1.                                      Termination of Services.
 

(a)                                 Executive’s employment with the Company will terminate effective as of the later of January 2, 2015 or the date which is fifteen
(15) business days following notice to the Executive from the Company that the Company has hired a new Chief Executive Officer (the “Separation Date”). 
The period of Executive’s employment with the Company from the execution of this Separation Agreement through the Separation Date is referred to herein
as the “Continued Employment Period”.

 
(b)                                 Executive hereby resigns all positions Executive may hold as an officer or employee of the Company or any affiliate of the

Company, effective as of the Separation Date.
 
(c)                                  Executive hereby resigns his position as a director on the Board, effective as of the Separation Date.
 
(d)                                 The Company agrees to continue Executive’s current base salary (at the rate of $450,444.75 per annum) during the Continued

Employment Period, payable in accordance with the Company’s normal payroll practices.  The parties agree that the employment and compensation
obligations and other provisions described in Articles I and II of the Employment Agreement remain in full force and effect during the Continued
Employment Period.  Executive agrees that Executive’s receipt of any Separation Payments (as defined in Section 2, below) is contingent upon (i) Executive’s
compliance with such obligations and provisions, and (ii) Executive not voluntarily resigning from the Company prior to the Separation Date, or being
involuntarily terminated by the Company due to Executive’s death or for Cause (as such term is defined in the Employment Agreement) prior to the
Separation Date.

 
(e)                                  All voluntary payroll deductions, including but not limited to the Company’s 401(k) plan, employee stock purchase plan and life

insurance programs and plans, will cease effective on the Separation Date.
 
(f)                                   The Company agrees to pay any unreimbursed business expenses owed to Executive, provided that such reimbursement shall be

sought within thirty (30) business days of the Separation Date and shall be subject to the policies and procedures established by the Company.
 

2.                                      Separation Pay and Benefits.  In consideration for signing this Separation Agreement and in exchange for the promises, covenants and
waivers set forth herein, provided Executive has not revoked this Separation Agreement as set forth below and has complied with the obligations of
Section 1(d) and all post-employment obligations under this Separation Agreement, and further provided that Executive executes and does not revoke a
release agreement in substantially the same form contained in Sections 3-4 of this Separation Agreement, which will be prepared by the Company and
provided to Executive on or around the Separation Date (the “Release Agreement at Separation”), and that such Release Agreement at Separation has become
effective and non-revocable by the sixtieth (60 ) day after the Separation Date, the following provisions shall apply.

 
(a)                                 Salary Continuation.  The Company will pay Executive’s current base salary (at the rate of $450,444.75 per annum) for eighty-six

(86) weeks  from the Separation Date (the “Separation Period”).  Payments of this salary continuation amount during the Separation
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Period will be paid at the times and in the manner consistent with Company’s normal payroll practices.
 

(b)                                 Health Benefits.  In accordance with the Company’s health plans, Executive will be eligible to exercise Executive’s rights to
COBRA health insurance coverage for Executive, and, where applicable, Executive’s spouse and eligible dependents, at Executive’s expense (subject to this
Section 2(b)), upon termination of Executive’s employment.  To the extent Executive elects COBRA continuation coverage, the Company shall continue to
pay the portion of Executive’s COBRA premiums for up to a maximum of eighteen (18) months after the Separation Date at the same rate that the Company
would have otherwise paid assuming Executive were an active employee during such time.  Executive acknowledges that as a condition of the Company’s
payment of its portion of the COBRA premium, Executive will pay by check made payable to the Company (or in such other manner acceptable to the
Company) the amount equal to Executive’s portion of the COBRA premiums.  Nothing herein shall be construed as extending or delaying the start date of
Executive’s COBRA coverage period.

 
(c)                                  Outplacement Services.  The Company shall provide to Executive standard outplacement services at the expense of the Company

from an established outplacement firm selected by the Company; provided, however, that the expense of the outplacement services that Company shall pay
shall not exceed in total an amount equal to $15,000.  In order to receive outplacement services, Executive must begin utilizing the services within thirty (30)
days of the Separation Date, and any Company-provided outplacement service shall cease no later than twelve (12) months following the Separation Date.
The fees shall be paid directly to the outplacement firm and no part of this amount shall be paid to Executive.

 
(d)                                 Vesting of Equity Awards.  Executive shall receive acceleration and vesting as of the Separation Date of one hundred percent

(100%) of Executive’s Equity Awards (excepting such performance-based Equity Awards that would otherwise be disqualified as “performance-based”
compensation under section 162(m) of the Internal Revenue Code (the “Code”)) which have not yet vested by the Separation Date, and such accelerated
Equity Awards as well as any other Equity Awards which are vested and exercisable as of the Separation Date, shall remain exercisable for a period of three
(3) years following the Separation Date (but no later than the expiration of the term of the applicable Equity Award) and shall then expire and be of no further
force or effect.

 
For purposes of this Separation Agreement, “Equity Awards” refers to the outstanding equity awards Executive has been granted under the

Company’s equity award plans.  Except as specifically provided in this Section 2(d), the terms and conditions of the Equity Awards will be governed by the
applicable award agreement and equity award plan related to such Equity Award (the “Equity Award Governing Documents”).

 
(e)                                  The above payments and benefits described in Section 2(a)-(d) are referred to as the “Separation Payment” or “Separation

Payments” in this Separation Agreement.
 
(f)                                   Any Separation Payments that are considered deferred compensation subject to section 409A of the Code (“Section 409A”) and

are payable on account of Executive’s separation from service shall be delayed to the date that is six (6) months following Executive’s
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separation from service to the extent required by Section 409A and in accordance with Section 24(d) of this Separation Agreement.
 

(g)                                  Except as may otherwise be specifically stated under any employee benefit plan, policy or program, no Separation Payment shall
be treated as compensation for purposes of calculating Executive’s benefits under any such plan, policy or program.  No Separation Payment shall be deemed
part of Executive’s regular, recurring compensation for purposes of any termination, indemnity or severance pay laws except to the extent explicitly required
therein.

 
(h)                                 Executive shall not be required to seek employment or otherwise mitigate damages in order to be entitled to the Separation

Payments.
 
(i)                                     Executive hereby acknowledges and agrees that Executive shall not be entitled to any other severance under any Company benefit

plan or severance policy generally available to the Company’s employees or otherwise.
 
(j)                                    Except as otherwise expressly provided herein, all of Executive’s rights to salary, bonuses, employee benefits and other

compensation hereunder which would have accrued or become payable after the Separation Date shall cease upon the Separation Date, other than those
specifically provided for under the Company’s qualified retirement plan or as otherwise expressly required under applicable law (such as COBRA). 
Executive represents, warrants and acknowledges that the Company and its affiliates owe Executive no wages, commissions, bonuses, sick pay, personal
leave pay, paid time off, severance pay, vacation pay or other compensation or benefits or payments or form of remuneration of any kind or nature, other than
that specifically provided for in this Separation Agreement; provided, however, nothing in this Separation Agreement shall affect Executive’s rights to
payment of any form of compensation under the Retention Award of Equity Award Governing Documents (as modified specifically herein).

 
3.                                      Release.
 

(a)                                 Except as to obligations arising under this Separation Agreement, Executive hereby fully and forever releases and discharges the
Company and all its affiliates, including all predecessors and successors, assigns, officers, directors, trustees, employees, agents and attorneys (all collectively
included in the term “Company” for purposes of this Section 3 and this release), past and present of each of them, from any and all claims, demands, liens,
agreements, contracts, covenants, actions, suits, causes of action, obligations, controversies, debts, costs, expenses, damages, judgments, orders and liabilities,
of whatever kind or nature, direct or indirect, in law or equity whether known or unknown, vested or contingent, suspected or unsuspected, which existed in
the past or which currently exist by reason of any matter, cause or thing whatsoever arising from or in any way related to Executive’s employment and service
relationship with or termination of employment and service from the Company or any other matter from the beginning of time up to and including
Executive’s execution of this Separation Agreement.

 
(b)                                 Executive acknowledges and understands that this is a general release of any and all claims Executive might otherwise assert

against the Company and its affiliates
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including, but not limited to, any agreements to which Executive is a party; claims for relief or causes of action under any law of the United States including
Title VII of the Civil Rights Act of 1964, as amended, 42 U.S.C. § 2000e et seq. (race, color, religion, sex and national origin discrimination), the Age
Discrimination in Employment Act (“ADEA”), as amended, 29 U.S.C. § 621 et seq. (age discrimination), the Equal Pay Act of 1963, 29 U.S.C. § 201 et seq.
(equal pay), the Americans with Disabilities Act, 42 U.S.C. § 12101 (disability discrimination), the Rehabilitation Act of 1973, 29 U.S.C. § 701 (disability
discrimination), the Civil Rights Acts of 1866 and 1871, 29 U.S.C. § 1981 et seq. (civil rights), the Consolidated Omnibus Budget Reconciliation Act of 1985
(COBRA — group health insurance), the Employee Retirement and Income Security Act, 29 U.S.C. § 1001 et. seq. (employee benefits), the Family and
Medical Leave Act of 1993, 42 U.S.C. § 2601 et seq. (leaves of absence), the Worker Adjustment and Retraining Notification Act (29 U.S.C. par. 2101), the
California Fair Employment and Housing Act, and any similar state or local laws, regulations and ordinances; federal, state or local statutory and/or common
law claims of any kind including, without limitation, for discrimination and/or harassment on the basis of race, color, religion, sex, national origin, age,
disability, sexual orientation, civil rights claims, employee benefits claims, wrongful discharge claims based upon any alleged breach of express or implied
contract, covenant or public policy; and any other federal, state or local statute, public policy, order, ordinance, regulation, or common law claims of any kind.
Notwithstanding the preceding, Executive is not waiving, releasing or giving up any rights Executive may have to vested benefits under any qualified
retirement plan, to payment of earned and accrued but unpaid salary or accrued but unused vacation pay through the Separation Date, to continued health
insurance coverage benefits in accordance with the Consolidated Omnibus Budget Reconciliation Act of 1985, to unemployment insurance, or any other right
which cannot be waived as a matter of law.
 

(c)                                  Executive expressly waives the benefit of any statute or rule of law which, if applied to this Separation Agreement, would
otherwise preclude from its binding effect any claim against the Company not now known by Executive to exist, including to the extent applicable any benefit
under Section 1542 of the California Civil Code which states as follows:

 
A general release does not extend to claims which the creditor does not know or suspect to exist in his or her favor at the time
of executing the release, which if known by him or her must have materially affected his or her settlement with the debtor.
 

(d)                                 In the event a claim is filed on Executive’s behalf against the Company by an individual or entity, Executive hereby waives and
releases any injunction or monetary relief in favor of Executive.

 
(e)                                  Executive represents that Executive has not assigned any claim against the Company to any person or entity.
 
(f)                                   All of the provisions of this Section 3 apply to Executive’s spouse, heirs, executors, legatees, administrators, agents, attorneys,

representatives or assigns in the same manner and to the same extent they apply to Executive.
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(g)                                  Notwithstanding the foregoing, this Section 3 does not affect the parties’ rights and obligations set forth in (i) this Separation

Agreement, and (ii) the Equity Award Governing Documents.
 

4.                                      Acknowledgment.  Executive understands and agrees that since Executive is at least forty (40) years of age, Executive is covered by the
ADEA and the Older Workers Benefit Protection Act. Executive’s signature of this Separation Agreement shall constitute and be considered Executive’s
acknowledgement that Executive has had an opportunity to consult with an attorney, has been allowed a reasonable period of time within which to consider
this Separation Agreement and has made an informed decision to enter into this Separation Agreement. Executive’s signature also constitutes a knowing and
voluntary waiver of any and all rights or claims arising under the ADEA or other federal, state or local statutes, regulations or ordinances on the basis of age
or any other basis prohibited by law, and any claim alleging wrongful, improper, retaliatory or constructive discharge. Executive expressly acknowledges and
recites that:

 
(a)                                 Executive
 

i)                                         is entering into this Separation Agreement knowingly and voluntarily, without any duress or coercion;
 
ii)                                      has read and understands this Separation Agreement;
 
iii)                                   has been advised in writing to consult with an attorney with respect to this Separation Agreement before signing it;
 
iv)                                  has not been forced to sign this Separation Agreement by any employee or agent of the Company or its affiliates;
 
v)                                     has waived his right to be provided at least twenty-one (21) calendar days to consider terms of the Separation Agreement

before signing it; and
 
vi)                                  has seven (7) calendar days from the date first written above to terminate and revoke this Separation Agreement, in which

case this Separation Agreement shall be unenforceable, null and void and Executive will not be entitled to receive any
Separation Payments or other benefits hereunder.

 
(b)                                 the terms set forth herein are adequate, sufficient and valuable consideration for this Separation Agreement; and
 
(c)                                  the Separation Payments and other benefits provided herein would not be provided to any employee who did not sign a release

similar to this one, that such payments and benefits would not have been provided had Executive not signed this release, and that the Separation Payments and
other benefits provided herein are in exchange for the signing of this release (and the Release Agreement at Separation).
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5.                                      Non-Admission Clause. This Separation Agreement shall not in any way be construed as any admission by the Company that it has acted
wrongfully with respect to Executive or any other person, or that Executive has any rights whatsoever against the Company, all of which the Company
expressly denies.  By entering into this Separation Agreement, the Company has not agreed to grant similar benefits to any other employee, whether or not
similarly situated, and no practice or policy shall be deemed established by this Separation Agreement.

 
6.                                      Cooperation.  Executive agrees to cooperate in effecting a smooth transition to employees or other individuals designated by the Company

of Executive’s responsibilities and shall provide the details concerning the matters on which Executive is and was involved. In providing such services,
Executive shall not have the authority to bind the Company or its affiliates with respect to any matter following the Separation Date.

 
7.                                      Non-Disparagement.  Executive agrees that Executive will not make any disparaging or derogatory remarks or statements about the

Company or its affiliates, or the Company’s current and former officers, directors, shareholders, principals, attorneys, agents or employees, or Executive’s
employment and service with the Company, or issue any communication, written or otherwise, that reflects adversely on or encourages any adverse action
against the Company or its affiliates, except if testifying truthfully under oath pursuant to any lawful court order or subpoena or otherwise responding to or
providing disclosures required by law.  The Company agrees that it will not make any disparaging or derogatory remarks or statements about Executive or
Executive’s employment and service with the Company, or issue any communication, written or otherwise, that reflects adversely on or encourages any
adverse action against Executive, except if testifying truthfully under oath pursuant to any lawful court order or subpoena or otherwise responding to or
providing disclosures required by law.  Remarks or statements made by any officer, director, shareholder, principal, attorney or employee of the Company to
any other officer, director, shareholder, principal, attorney or employee of the Company shall not be covered by this Section 7.

 
8.                                      Confidentiality, Nondisclosure, And Nonsolicitation.
 

(a)                                 The parties agree that the confidentiality, nondisclosure, nonsolicitation and other obligations and provisions described in
Article III of the Employment Agreement remain in full force and effect.

 
(b)                                 The parties agree the Confidentiality Agreement between Executive and the Company dated December 5, 2001 (the “Proprietary

Information Agreement”) remains in full force and effect.
 
(c)                                  Any reference to restrictive covenants, post-termination obligations or post-employment obligations under this Separation

Agreement shall include the obligations on Executive under the Proprietary Information Agreement, Article III of the Employment Agreement, and Article V
of the Employment Agreement.

 
(d)                                 Executive’s post-employment obligations under this Separation Agreement are of a special and unique character, which gives them

a peculiar value.  The Company cannot be reasonably or adequately compensated for damages in an action at law in the event Executive
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breaches such obligations.  Therefore, Executive expressly agrees that the Company shall be entitled to injunctive and other equitable relief without bond or
other security in the event of such breach in addition to any other rights or remedies which the Company may possess or be entitled to pursue.  Furthermore,
such obligations and the rights and remedies of the Company under this Separation Agreement are cumulative and in addition to, and not in lieu of, any
obligations, rights, or remedies created by applicable law.
 

(e)                                  Executive’s receipt of any Separation Payments is contingent upon Executive’s compliance with all post-employment obligations
under this Separation Agreement and the other agreements expressly referenced herein.

 
9.                                      Indemnification.  The parties agree that the indemnification obligations and other provisions described in Article V of the Employment

Agreement remain in full force and effect.
 
10.                               Entire Agreement.
 

(a)                                 Together with the Retention Award, the Proprietary Information Agreement, Article III of the Employment Agreement, and
Article V of the Employment Agreement, and the Indemnification Agreement by and between the Company and Executive dated December 11, 2012, which
each remains in full force and effect, this Separation Agreement constitutes the entire agreement between the parties with respect to the subject matter hereof;
the parties have executed this Separation Agreement based upon the terms set forth herein; the parties have not relied on any prior agreement or
representation, whether oral or written, which is not set forth in this Separation Agreement; no prior agreement, whether oral or written, shall have any effect
on the terms and provisions of this Separation Agreement; and all prior agreements, whether oral or written, including the Employment Agreement (except as
provided in Sections 1(d), 8 and 9 of this Separation Agreement), are expressly superseded and/or revoked by this Separation Agreement.

 
(b)                                 Notwithstanding the other provisions of this Section 10, and subject to Section 2(d), this Separation Agreement shall not affect in

any form or manner the validity, and rights and obligations of Executive and the Company under the Proprietary Information Agreement, the Retention
Award, and Equity Award Governing Documents.

 
(c)                                  Notwithstanding the other provisions of this Section 10, this Separation Agreement shall not affect in any form or manner the

validity, and rights and obligations of Executive and the Company under Articles I and II of the Employment Agreement during the Continued Employment
Period.

 
(d)                                 This Separation Agreement, along with the Proprietary Information Agreement and Articles III and V of the Employment

Agreement, is intended by the parties as the final expression of their agreement with respect to such terms as are included herein and therein and may not be
contradicted by evidence of any prior or contemporaneous agreement.  The parties further intend that this Separation Agreement, along with the Proprietary
Information Agreement and Articles III and V of the Employment Agreement, constitutes the complete and exclusive statement of their terms and that no
extrinsic evidence may be introduced in any judicial proceeding involving such agreements.  The language used in this Separation Agreement

 
8



 
shall be deemed to be the language chosen by the parties hereto to express their mutual intent, and no rule of strict construction shall be applied against any
party.
 

11.                               Return of Company Property.  Not later than thirty (30) business days after the Separation Date, Executive shall return to the Company all
property, of any nature whatsoever, relating to Executive’s work and services for the Company or that Executive may have received from the Company for
use during Executive’s period of employment and service with the Company, and all physical embodiments of the Confidential Information (as defined in the
Proprietary Information Agreement) (regardless of form or medium) in Executive’s possession or under Executive’s control; provided, however, that any such
property and physical embodiments of Confidential Information directly relating to Executive’s service on the Board shall be returned not later than when
Executive’s term as a director of the Board expires.

 
12.                               Breach of this Separation Agreement.  The Company shall have the right to terminate any and all Separation Payments to be made to

Executive under this Separation Agreement in the event of Executive’s breach of any of Executive’s obligations, including without limitation any post-
employment obligations, under this Separation Agreement.

 
13.                               Notices.  All notices, demands, requests, consents, approvals or other communications (collectively “Notices”) required or permitted to be

given hereunder or which are given with respect to this Separation Agreement shall be in writing and may be personally served or may be deposited in the
United States mail, registered or certified, return receipt requested, postage prepaid, addressed as follows:

 
To the Company: EMCORE Corporation
 

2015 Chestnut Street
 

Alhambra, CA 91803-1542
 

Attn: Chief Financial Officer
  
To Executive: Hong Q. Hou

 

11735 Sky Valley Way NE
 

Albuquerque, NM 87111
 

or such other address as such party shall have specified most recently by written notice.  Notice mailed as provided herein shall be deemed given on the fifth
business day following the date so mailed or on the date of actual receipt, whichever is earlier.
 

14.                               Legal Counsel.  Executive acknowledges that the Company has advised Executive to consult an attorney prior to signing this Separation
Agreement, and in particular in relation to the release stated above.  However, each party will bear their own attorney’s fees and costs in connection with
drafting and negotiation of this Separation Agreement.

 
15.                               Binding Agreement.  This Separation Agreement shall be binding upon the parties hereto, their representatives, agents and assigns, and as to

the Executive, Executive’s spouse, heirs, executors, legatees, administrators and personal representatives.
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16.                               No Waivers.  No provision of this Separation Agreement may be modified, waived or discharged unless such waiver, modification or

discharge is agreed to in writing and signed by Executive and the Company.  No waiver by either party hereto at any time of any breach by the other party
hereto of, or compliance with, any condition or provision of this Separation Agreement to be performed by such other party shall be deemed a waiver of
similar or dissimilar provisions or conditions at the same or at any prior or subsequent time.

 
17.                               Beneficial Interests.  This Separation Agreement shall inure to the benefit of and be enforceable by Executive’s personal and legal

representatives, executors, administrators, successors, heirs, distributees, devisees and legatees.  If Executive should die while any amounts are still payable to
him hereunder, all such amounts, unless otherwise provided herein, shall be paid in accordance with the terms of this Separation Agreement to Executive’s
estate.  This Separation Agreement shall be inure to the benefit of the Company, its successors and permitted assigns.

 
18.                               Choice of Law.  This Separation Agreement shall be governed by and construed in accordance with the laws of the State of New Mexico

without giving effect to the principles of conflicts of law under New Mexico law.  The parties agree to attempt to resolve any employment related dispute
between them quickly and fairly, and in good faith.  Should such a dispute remain unresolved, the Company and Executive irrevocably and unconditionally
agree to submit to the exclusive jurisdiction of the courts of the State of New Mexico and of the United States located in Albuquerque, New Mexico over any
suit, action or proceeding arising out of or relating to this Separation Agreement.  The Company and Executive irrevocably and unconditionally agree to
personal jurisdiction and venue of any such suit, action or proceeding in the courts of the State of New Mexico or of the United States located in
Albuquerque, New Mexico.

 
19.                               Enforceability; Severability or Partial Invalidity.  It is the desire and intent of the parties that the provisions of this Separation Agreement

shall be enforced to the fullest extent permissible.  The invalidity or unenforceability of any provisions of this Separation Agreement shall not affect the
validity or enforceability of any other provision of this Separation Agreement, which shall remain in full force and effect.  In the event that any one or more
of the provisions of this Separation Agreement is held to be invalid or unenforceable, the remaining terms and provisions will be unimpaired, and the invalid
or unenforceable term or provision will be deemed replaced by a term or provision that is valid and enforceable and that comes closest to expressing the
intention of the invalid or unenforceable term or provision.  Any prohibition or finding of unenforceability as to any provision of this Separation Agreement
in any one jurisdiction will not invalidate or render unenforceable such provision in any other jurisdiction.

 
20.                               Counterparts.  This Separation Agreement may be executed in counterparts, each of which shall be deemed an original, but all of which

taken together shall constitute but one and the same instrument.
 
21.                               Attorneys’ Fees.  In the event any action in law or equity, arbitration or other proceeding is brought for the enforcement of this Separation

Agreement or in connection with any of the provisions of this Separation Agreement, the prevailing party shall be entitled to his or its attorneys’ fees and
other costs reasonably incurred in such action or proceeding.
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22.                               Assignment.  This Separation Agreement and the rights, duties, and obligations hereunder may not be assigned or delegated by any party

without the prior written consent of the other party, and any attempted assignment or delegation without such prior written consent shall be void and be of no
effect; provided that, in the event of the death of Executive, all rights to receive payments hereunder shall become rights of Executive’s estate. 
Notwithstanding the foregoing provisions of this Section 22, the Company may assign or delegate its rights, duties, and obligations hereunder to any affiliate
or to any person or entity which succeeds to all or substantially all of the business of the Company through merger, consolidation, reorganization, or other
business combination or by acquisition of all or substantially all of the assets of the Company.

 
23.                               Taxes and Withholding.  To the extent required or authorized to be withheld by law, the Company shall be entitled to deduct or withhold

from any amounts owing from the Company to Executive any federal, state, local or foreign withholding taxes, excise tax, or employment taxes imposed with
respect to Executive’s payments, benefits or compensation under this Separation Agreement or under any other agreement.  As a condition to any payment or
distribution pursuant to this Separation Agreement, the Company may require Executive to pay such sum to the Company as may be necessary to discharge
its obligations with respect to any taxes, assessments or other governmental charges imposed on property or income received by Executive thereunder. 
Notwithstanding anything to the contrary herein, the Company does not guarantee the tax treatment of any payments or benefits under this Separation
Agreement, including without limitation under the Code, federal, state, local or foreign tax laws and regulations, and Executive agrees that Executive has had
the opportunity to seek advice from Executive’s own tax advisors regarding the tax effect of this Separation Agreement and that Executive is relying on
Executive’s own advisors and not any representations by the Company or its affiliates regarding the tax effect of this Separation Agreement.

 
24.                               Section 409A.
 

(a)                                 To the extent applicable, it is intended that the payments and benefits provided under this Separation Agreement comply with the
requirements of Section 409A, and this Separation Agreement shall be interpreted in a manner consistent with this intent. Solely for purposes of determining
the time and form of payments due under this Separation Agreement or otherwise in connection with his termination of employment with the Company,
Executive shall not be deemed to have incurred a termination of employment unless and until he shall incur a “separation from service” within the meaning of
Section 409A.

 
(b)                                 It is intended that each payment or installment of a payment and each benefit provided under this Separation Agreement shall be

treated as a separate “payment” for purposes of Section 409A .
 
(c)                                  To the extent that the Company and Executive determine that any provision of this Separation Agreement could reasonably be

expected to result in Executive’s being subject to the payment of interest or additional tax under Section 409A, the Company and Executive agree, to the
extent reasonably possible as determined in good faith, to amend this Separation Agreement, retroactively, if necessary, in order to avoid the imposition of
any such interest or additional tax under Section 409A.  All reimbursements and in-kind benefits provided
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under this Separation Agreement shall be made or provided in accordance with the requirements of Section 409A to the extent that such reimbursements or
in-kind benefits are subject to Section 409A, including, where applicable, the requirements that (i) any reimbursement is for expenses incurred during
Executive’s lifetime (or during a shorter period of time specified in this Separation Agreement), (ii) the amount of expenses eligible for reimbursement during
a calendar year may not affect the expenses eligible for reimbursement in any other calendar year (except that a plan providing medical or health benefits may
impose a generally applicable limit on the amount that may be reimbursed or paid), (iii) the reimbursement of an eligible expense will be made on or before
the last day of the calendar year following the year in which the expense is incurred and (iv) the right to reimbursement is not subject to set off or liquidation
or exchange for any other benefit.
 

(d)                                 Notwithstanding any other provision in this Separation Agreement, if as of Executive’s separation from service, the Executive is a
“specified employee” as determined by the Company, then to the extent any amount payable or benefit provided under this Separation Agreement that the
Company reasonably determines would be nonqualified deferred compensation within the meaning of Section 409A, for which payment is triggered by
Executive’s separation from service, and that under the terms of this Separation Agreement would be payable prior to the six-month anniversary of the
Executive’s separation from service, such payment or benefit shall be delayed until the earlier to occur of (a) the six-month anniversary of such termination
date or (b) the date of the Executive’s death.  In the case of taxable benefits that constitute deferred compensation, the Company, in lieu of a delay in payment,
may require the Executive to pay the full costs of such benefits during the period described in the preceding sentence and reimburse that Executive for such
costs within thirty (30) calendar days after the end of such period.

 
(e)                                  Nothing herein shall be construed as any guarantee by the Company of any particular tax treatment of any income or payments to

Executive provided pursuant to this Separation Agreement or other agreements or arrangements contemplated by this Separation Agreement, and Executive
remains solely responsible for all applicable taxes on such income and payments.

 
(f)                                   To the extent the taxable year to Executive of any Separation Payment could be the later of any two years depending on the timing

of the Executive’s execution of the Release Agreement at Separation, such Separation Payment shall first be provided as early as practicable in the later year
(together with any amounts that would have been provided in the earlier year but for the application of this subsection (g)) to the extent such separation pay or
benefit is subject to Section 409A of the Code.

 
25.                               Section Headings.  The section headings in this Separation Agreement are for convenience only. They form no part of this Separation

Agreement and shall not affect its interpretation.
 
26.                               Third Party Beneficiaries.  Nothing herein, expressed or implied, shall create or establish any third party beneficiary hereto nor confer upon

any person not a party to this Separation Agreement, any rights or remedies, of any nature or kind whatsoever, under or by reason of this Separation
Agreement.
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27.                               Continuing Obligations.  Notwithstanding anything in this Separation Agreement to the contrary, all post-employment rights and obligations

of the parties, including but not limited to those set forth in Sections 8 and 9 of this Separation Agreement, and any provisions necessary to interpret or
enforce those rights and obligations under any provision of this Separation Agreement, will survive the termination or expiration of this Separation
Agreement and remain in full force and effect for the applicable periods.

 
28.                               No Advice.  The provisions of this Separation Agreement are not intended, and should not be construed to be legal, business or tax advice. 

The Company, Executive and any other party having any interest herein are hereby informed that the U.S. federal tax advice contained in this document (if
any) is not intended or written to be used, and cannot be used, for the purpose of (i) avoiding penalties under the Code or (ii) promoting, marketing or
recommending to any party any transaction or matter addressed herein.

 
EXECUTIVE EXPRESSLY ACKNOWLEDGES, REPRESENTS, AND WARRANTS THAT EXECUTIVE HAS READ THIS SEPARATION

AGREEMENT CAREFULLY; THAT EXECUTIVE FULLY UNDERSTANDS THE TERMS, CONDITIONS, AND SIGNIFICANCE OF THIS
SEPARATION AGREEMENT; THAT THE COMPANY HAS ADVISED EXECUTIVE TO CONSULT WITH AN ATTORNEY CONCERNING THIS
SEPARATION AGREEMENT; THAT EXECUTIVE HAS HAD A FULL OPPORTUNITY TO REVIEW THIS SEPARATION AGREEMENT WITH AN
ATTORNEY; THAT EXECUTIVE UNDERSTANDS THAT THIS SEPARATION AGREEMENT HAS BINDING LEGAL EFFECT; AND THAT
EXECUTIVE HAS EXECUTED THIS SEPARATION AGREEMENT FREELY, KNOWINGLY AND VOLUNTARILY.

 
PLEASE READ CAREFULLY.  THIS SEPARATION AGREEMENT HAS IMPORTANT LEGAL CONSEQUENCES.
 

[Signatures appear on next page]
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IN WITNESS WHEREOF, the undersigned have caused this Separation Agreement to be executed as of the date first written above.
 
 

Hong Q. Hou
  
  
 

/s/ Hong Q. Hou
 

Hong Q. Hou
  
  
 

EMCORE Corporation
  
  
 

/s/ Alfredo Gomez
 

Name: Alfredo Gomez
 

Title: General Counsel
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Exhibit 10.2
 

September 17, 2014
 

Dr. Hong Q. Hou
11735 Sky Valley Way NE
Albuquerque, NM 87111
 

Re:                             Retention Award
 

Dear Hong:
 

As you know, EMCORE Corporation (the “Company”) contemplates entering into a transaction whereby it may dispose of (by way of sale of assets
or stock, merger or other type of transaction) its solar photovoltaics business (the “Business”).  I am pleased to inform you that, subject to the terms and
conditions of this letter agreement, you are eligible to earn retention payments in connection with the disposition of the Business as an incentive for you to
continue to use your best efforts to ensure sustained performance results for the Company during the sale process and thereafter.

 
1.                                      In General.  Subject to the terms and conditions described below, the Company (or its successor, as applicable) will make a payment to you

(the “Retention Award”) upon the disposition of the Business in the amount of NINE HUNDRED AND TWENTY ONE THOUSAND AND FIVE
HUNDRED DOLARS ($921,500.00).

 
One half of the Retention Award will be paid on or as soon as practicable (and in any event within five (5) business days) following the closing of the
disposition, provided that you remain continuously employed by the Company through such payment date, and, provided you remain continuously employed
by the Company for six (6) months following such closing date, the remainder of the Retention Award will be paid (without interest) as soon as practicable
(and in any event within five (5) business days) following such six-month anniversary.
 

2.                                      Forfeiture Upon Employment Termination.  You forfeit your right to the Retention Award if your employment with the Company terminates
unless the termination of employment is a Qualifying Termination.  For purposes of this letter agreement, a Qualifying Termination is a termination of your
employment by the Company under circumstances entitling you to “Separation Payments” under that certain Separation Agreement and General Release
between you and the Company dated as of September 17, 2014.  If your employment is terminated in a Qualifying Termination, the Company (or its
successor, as applicable) will pay to you (without interest), on or as soon as practicable (and in any event within five (5) business days) following your date of
termination, the amount of the Retention Award not yet then paid to the extent attributable to a disposition of the Business that occurred on or before the date
of termination.  You will also be entitled to receive the full amount of the Retention Award if, within 60 days following the date your employment is
terminated in a Qualifying Termination, the Company consummates a disposition of the Business or the Company enters into a binding agreement that results
in the consummation of such a disposition; such payment shall be made (without interest), in a lump sum, on or as soon as practicable (and in any event
within five (5) business days) following the date such disposition is consummated.

 
3.                                      Certain Special Rules.  To the extent the amount of the Retention Award payable on any date exceeds (together with any earlier payment of

Retention Award
 

 
amounts) the sum of (i) two and one half (2½) months of your base salary plus (ii) the amount described in Treas. Reg. § 1.409A-1(b)(9)(iii)(A), in each case
determined as of the date of payment (such excess, the “409A Excess Amount”), payment of the 409A Excess Amount will not be made at the times
described in Paragraphs 1 and 2 above and instead payment of such amount will be made in a lump sum as soon as practicable (and in any event within five
(5) business days) following your termination of employment.  For the avoidance of doubt, any amount of your Retention Award that is not a 409A Excess
Amount will be paid to you at the times described in Paragraphs 1 and 2 above.
 

4.                                      Limitation on Payment Amount.  If any payment pursuant to Paragraph 1 or 2 above shall otherwise be subject (in whole or part) to the
excise tax imposed by Section 4999 of the Internal Revenue Code of 1986, as amended (the “Code”), then such payments shall be reduced to the extent
necessary so that no portion of such payments shall be subject to such excise tax, but only if the net amount of such payments, as so reduced (and after
subtracting the net amount of federal, state and local income taxes on such reduced payments) is greater than or equal to the net amount of such payments
without such reduction (but after subtracting the net amount of federal, state and local income taxes on such payments and the amount of excise tax to which
you would be subject in respect of such unreduced payments).
 

5.                                      No Right to Continued Employment.  Your eligibility for the Retention Award does not give you the right to be retained in the service of the
Company or any of its affiliates.

 
6.                                      Dispute Resolution. This letter agreement shall be governed by and construed in accordance with the laws of the State of California without

giving effect to the principles of conflicts of law under California law.  You and the Company agree to attempt to resolve any dispute under this letter
agreement quickly and fairly, and in good faith.  Should such a dispute remain unresolved, you and the Company irrevocably and unconditionally agree to
submit to the exclusive jurisdiction of the courts of the State of California and of the United States located in Los Angeles, California over any suit, action or
proceeding arising out of or relating to this Agreement.  You and the Company irrevocably and unconditionally agree to personal jurisdiction and venue of
any such suit, action or proceeding in the courts of the State of California or of the United States located in Los Angeles, California.

 
7.                                      Termination of Obligation.  The Company’s obligation to pay the Retention Award shall cease in respect of the disposition of the Business

to the extent the disposition has not occurred within twelve (12) months following the date hereof.
 
8.                                      Certain General Provisions.  The Company’s obligations under this letter agreement are unfunded and unsecured, and it grants you no right

to, or any interest in, any assets of the Company which may be applied by the Company to the payment of the Retention Award.  Neither your eligibility for
nor your right to a Retention Award is assignable or transferable, in whole or in part, either directly or by operation of law or otherwise, including without
limitation by execution, levy, garnishment, attachment, pledge or in any other manner, and no attempted assignment or transfer thereof shall be effective.  No
right or interest that you have by virtue of this letter agreement shall be subject to any of your obligations or liabilities.  The headings and captions in this
letter agreement are provided for reference and convenience only, shall not be considered part of this letter agreement, and shall not be employed in its
construction.
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9.                                      Section 409A of the Code.  To the extent the Retention Award is subject to Section 409A of the Internal Revenue Code of 1986, as amended

(“Section 409A”), then, to the extent necessary to avoid a tax under Section 409A, the Retention Award shall not be paid before you are deemed to have had a
separation from service under Section 409A and the Retention Award shall instead be paid six months following such separation from service if you are a
specified employee within the meaning of Section 409A.  Each amount to be paid or benefit to be provided under this letter agreement shall be construed as a
separate identified payment for purposes of Section 409A.

 
10.                               Withholding.  The Company (or its successors as the case may be) shall be entitled to withhold from amounts to be paid to you hereunder

any standard Company deductions and any federal, state or local withholding or other taxes or charges which it is required to withhold.
 
11.                               Other Plans.  Amounts payable under this letter agreement shall not be treated as compensation for purposes of computing or determining

any benefit under any pension, savings, severance, bonus/incentive, insurance, or other employee compensation or benefit plan of the Company or its
affiliates.

 
12.                               Successors.  This letter agreement shall be binding upon you and your heirs, executors, administrators and successors and upon any

successor to the Company.
 
13.                               Acknowledgment.  Please countersign a copy of this letter agreement where indicated below and return it to Alfredo Gomez, not later than

September 17, 2014.  By signing below, you acknowledge and agree to be bound by all of the terms and conditions of this letter agreement.  If we do not
receive a countersigned copy of this letter agreement by September 17, 2014, you will not be eligible to receive a Retention Award.

 
*  *  *

 
The Company is pleased to be able to provide you with this incentive and looks forward to your active participation at this important time for the

business.
 

Yours sincerely,
 
/s/ Alfredo Gomez

 

 
Alfredo Gomez
EMCORE Corporation
General Counsel
 
ACKNOWLEDGMENT OF AND AGREEMENT TO TERMS AND CONDITIONS:
 
As of the date first written above, I, Dr. Hong Q. Hou, hereby acknowledge the terms of this letter agreement and agree to be bound by all of its terms and
conditions.
 
Signature: /s/ Hong Q. Hou
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Exhibit 10.3
 

September 17, 2014
 

Mark Weinswig
1500 Altschul Avenue
Menlo Park, CA 94025
 

Re:                             Retention Award
 

Dear Mark:
 

As you know, EMCORE Corporation (the “Company”) contemplates entering into a transaction whereby it may dispose of (by way of sale of assets
or stock, merger or other type of transaction) its solar photovoltaics business (the “Business”).  I am pleased to inform you that, subject to the terms and
conditions of this letter agreement, you are eligible to earn retention payments in connection with the disposition of the Business as an incentive for you to
continue to use your best efforts to ensure sustained performance results for the Company during the sale process and thereafter.

 
1.                                      In General.  Subject to the terms and conditions described below, the Company (or its successor, as applicable) will make a payment to you

(the “Retention Award”) upon the disposition of the Business in the amount of  FIVE HUNDRED AND TWENTY SIX THOUSAND AND FIVE
HUNDRED DOLLARS($526,500).

 
One half of the Retention Award will be paid on or as soon as practicable (and in any event within five (5) business days) following the closing of the
disposition, provided that you remain continuously employed by the Company through such payment date, and, provided you remain continuously employed
by the Company for six (6) months following such closing date, the remainder of the Retention Award will be paid (without interest) as soon as practicable
(and in any event within five (5) business days) following such six-month anniversary.
 

2.                                      Forfeiture Upon Employment Termination.  You forfeit your right to the Retention Award if your employment with the Company terminates
unless the termination of employment is a Qualifying Termination.  For purposes of this letter agreement, a Qualifying Termination is a termination of your
employment by the Company without “Cause” or by you for “Good Reason,” as such terms are defined in your Employment Agreement with the Company
dated as of August 2, 2011 (the “Employment Agreement”).  If your employment is terminated in a Qualifying Termination, the Company (or its successor, as
applicable) will pay to you (without interest), on or as soon as practicable (and in any event within five (5) business days) following your date of termination,
the amount of the Retention Award not yet then paid to the extent attributable to a disposition of the Business that occurred on or before the date of
termination.  You will also be entitled to receive the full amount of the Retention Award if, within 60 days following the date your employment is terminated
in a Qualifying Termination, the Company consummates a disposition of the Business or the Company enters into a binding agreement that results in the
consummation of such a disposition; such payment shall be made (without interest), in a lump sum, on or as soon as practicable (and in any event within five
(5) business days) following the date such disposition is consummated.

 

 
3.                                      Certain Special Rules.

 
(a)                                 Waiver of Certain Rights.  You will not assert that any changes by the Company in your position, duties or responsibilities or other

terms and conditions of employment attributable to the disposition of the Company’s telecommunications or broadband businesses individually constitute
“Good Reason” under this letter agreement or the Employment Agreement by reason of Section 4.4(a) or 4.4(d) of the Employment Agreement or that you
are otherwise entitled to severance benefits under Section 4.6 of the Employment Agreement solely as a result of such disposition.  If in connection with a
disposition of the Business you should successfully assert “Good Reason” under this letter agreement or the Employment Agreement by reason of
Section 4.4(a) or 4.4(d) of the Employment Agreement or that you are otherwise entitled to severance benefits under Section 4.6 of the Employment
Agreement solely as a result of a disposition of the Business, you shall forfeit and not be paid the 409A Excess Amount (defined below) and you agree that
each installment of cash severance to which you would then otherwise be entitled under Section 4.6 of the Employment Agreement shall be reduced by a
proportional amount of the Retention Award paid to you by the Company (as determined on a pre-tax basis).

 
(b)                                 409A Limitation on Amount.  To the extent the amount of the Retention Award payable on any date exceeds (together with any

earlier payment of Retention Award amounts) the sum of (i) two and one half (2½) months of your base salary plus (ii) the amount described in Treas. Reg. §
1.409A-1(b)(9)(iii)(A), in each case determined as of the date of payment (such excess, the “409A Excess Amount”), payment of the 409A Excess Amount
will not be made at the times described in Paragraphs 1 and 2 above and instead payment of such amount will be made (unless forfeited pursuant to Paragraph
3(a) above) in a lump sum as soon as practicable (and in any event within five (5) business days) following your termination of employment.  For the
avoidance of doubt, any amount of your Retention Award that is not a 409A Excess Amount will be paid to you at the times described in Paragraphs 1 and 2
above.

 
4.                                      Limitation on Payment Amount.  Any payment pursuant to Paragraph 1 or 2 above shall be taken into account as a “Payment” within the

meaning of Section 4.7 of the Employment Agreement.
 

5.                                      No Right to Continued Employment.  Your eligibility for the Retention Award does not give you the right to be retained in the service of the
Company or any of its affiliates.

 
6.                                      Dispute Resolution.  Any dispute under this letter agreement shall be treated as subject to the provisions of Section 6.5 of the Employment

Agreement.
 
7.                                      Termination of Obligation.  The Company’s obligation to pay the Retention Award shall cease in respect of the disposition of the Business

to the extent the disposition has not occurred within twelve (12) months following the date hereof.
 
8.                                      Certain General Provisions.  The Company’s obligations under this letter agreement are unfunded and unsecured, and it grants you no right

to, or any interest in, any assets of the Company which may be applied by the Company to the payment of the Retention Award.  Neither your eligibility for
nor your right to a Retention Award is assignable or transferable, in whole or in part, either directly or by operation of law or otherwise, including without
limitation by execution, levy, garnishment, attachment, pledge
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or in any other manner, and no attempted assignment or transfer thereof shall be effective.  No right or interest that you have by virtue of this letter agreement
shall be subject to any of your obligations or liabilities.  The headings and captions in this letter agreement are provided for reference and convenience only,
shall not be considered part of this letter agreement, and shall not be employed in its construction.

 
9.                                      Section 409A of the Code.  To the extent the Retention Award is subject to Section 409A of the Internal Revenue Code of 1986, as amended

(“Section 409A”), then, to the extent necessary to avoid a tax under Section 409A, the Retention Award shall not be paid before you are deemed to have had a
separation from service under Section 409A and the Retention Award shall instead be paid six months following such separation from service if you are a
specified employee within the meaning of Section 409A.  Each amount to be paid or benefit to be provided under this letter agreement shall be construed as a
separate identified payment for purposes of Section 409A.

 
10.                               Withholding.  The Company (or its successors as the case may be) shall be entitled to withhold from amounts to be paid to you hereunder

any standard Company deductions and any federal, state or local withholding or other taxes or charges which it is required to withhold.
 
11.                               Other Plans.  Amounts payable under this letter agreement shall not be treated as compensation for purposes of computing or determining

any benefit under any pension, savings, severance, bonus/incentive, insurance, or other employee compensation or benefit plan of the Company or its
affiliates.

 
12.                               Successors.  This letter agreement shall be binding upon you and your heirs, executors, administrators and successors and upon any

successor to the Company.
 
13.                               Effect on Employment Agreement.  Except as otherwise provided in this letter agreement, the Employment Agreement shall continue in

effect in accordance with its terms.
 
14.                               Acknowledgment.  Please countersign a copy of this letter agreement where indicated below and return it to Alfredo Gomez not later than

September 17, 2014.  By signing below, you acknowledge and agree to be bound by all of the terms and conditions of this letter agreement.  If we do not
receive a countersigned copy of this letter agreement by September 17, 2014, you will not be eligible to receive a Retention Award.

 
*  *  *

 
The Company is pleased to be able to provide you with this incentive and looks forward to your active participation at this important time for the

business.
 

Yours sincerely,
 
/s/ Alfredo Gomez

 

 
Alfredo Gomez
EMCORE Corporation
General Counsel

 
ACKNOWLEDGMENT OF AND AGREEMENT TO TERMS AND CONDITIONS:
 
As of the date first written above, I, Mark Weinswig, hereby acknowledge the terms of this letter agreement and agree to be bound by all of its terms and
conditions.
 
Signature: /s/ Mark Weinswig

  

 
3



Exhibit 10.4
 

September 17, 2014
 

Monica Van Berkel
19940 Winners Circle
Yorba Linda, CA 92886
 

Re:                             Retention Award
 

Dear Monica:
 

As you know, EMCORE Corporation (the “Company”) contemplates entering into a transaction whereby it may dispose of (by way of sale of assets
or stock, merger or other type of transaction) its solar photovoltaics business (the “Business”).  I am pleased to inform you that, subject to the terms and
conditions of this letter agreement, you are eligible to earn retention payments in connection with the disposition of the Business as an incentive for you to
continue to use your best efforts to ensure sustained performance results for the Company during the sale process and thereafter.

 
1.                                      In General.  Subject to the terms and conditions described below, the Company (or its successor, as applicable) will make a payment to you

(the “Retention Award”) upon the disposition of the Business in the amount of THREE HUNDRED AND THIRTY THOUSAND DOLLARS ($330,000.00).
 

One half of the Retention Award will be paid on or as soon as practicable (and in any event within five (5) business days) following the closing of the
disposition, provided that you remain continuously employed by the Company through such payment date, and, provided you remain continuously employed
by the Company for six (6) months following such closing date, the remainder of the Retention Award will be paid (without interest) as soon as practicable
(and in any event within five (5) business days) following such six-month anniversary.
 

2.                                      Forfeiture Upon Employment Termination.  You forfeit your right to the Retention Award if your employment with the Company terminates
unless the termination of employment is a Qualifying Termination.  For purposes of this letter agreement, a Qualifying Termination is a termination of your
employment by the Company without “Cause” or by you for “Good Reason,” as such terms are defined in your Employment Agreement with the Company
dated as of August 2, 2011 (the “Employment Agreement”).  If your employment is terminated in a Qualifying Termination, the Company (or its successor, as
applicable) will pay to you (without interest), on or as soon as practicable (and in any event within five (5) business days) following your date of termination,
the amount of the Retention Award not yet then paid to the extent attributable to a disposition of the Business that occurred on or before the date of
termination.  You will also be entitled to receive the full amount of the Retention Award if, within 60 days following the date your employment is terminated
in a Qualifying Termination, the Company consummates a disposition of the Business or the Company enters into a binding agreement that results in the
consummation of such a disposition; such payment shall be made (without interest), in a lump sum, on or as soon as practicable (and in any event within five
(5) business days) following the date such disposition is consummated.

 

 
3.                                      Certain Special Rules.

 
(a)                                 Waiver of Certain Rights.  You will not assert that any changes by the Company in your position, duties or responsibilities or other

terms and conditions of employment attributable to the disposition of the Company’s telecommunications or broadband businesses individually constitute
“Good Reason” under this letter agreement or the Employment Agreement by reason of Section 4.4(a) or 4.4(d) of the Employment Agreement or that you
are otherwise entitled to severance benefits under Section 4.6 of the Employment Agreement solely as a result of such disposition.  If in connection with a
disposition of the Business you should successfully assert “Good Reason” under this letter agreement or the Employment Agreement by reason of
Section 4.4(a) or 4.4(d) of the Employment Agreement or that you are otherwise entitled to severance benefits under Section 4.6 of the Employment
Agreement solely as a result of a disposition of the Business, you shall forfeit and not be paid the 409A Excess Amount (defined below) and you agree that
each installment of cash severance to which you would then otherwise be entitled under Section 4.6 of the Employment Agreement shall be reduced by a
proportional amount of the Retention Award paid to you by the Company (as determined on a pre-tax basis).

 
(b)                                 409A Limitation on Amount.  To the extent the amount of the Retention Award payable on any date exceeds (together with any

earlier payment of Retention Award amounts) the sum of (i) two and one half (2½) months of your base salary plus (ii) the amount described in Treas. Reg. §
1.409A-1(b)(9)(iii)(A), in each case determined as of the date of payment (such excess, the “409A Excess Amount”), payment of the 409A Excess Amount
will not be made at the times described in Paragraphs 1 and 2 above and instead payment of such amount will be made (unless forfeited pursuant to Paragraph
3(a) above) in a lump sum as soon as practicable (and in any event within five (5) business days) following your termination of employment.  For the
avoidance of doubt, any amount of your Retention Award that is not a 409A Excess Amount will be paid to you at the times described in Paragraphs 1 and 2
above.

 
4.                                      Limitation on Payment Amount.  Any payment pursuant to Paragraph 1 or 2 above shall be taken into account as a “Payment” within the

meaning of Section 4.7 of the Employment Agreement.
 

5.                                      No Right to Continued Employment.  Your eligibility for the Retention Award does not give you the right to be retained in the service of the
Company or any of its affiliates.

 
6.                                      Dispute Resolution.  Any dispute under this letter agreement shall be treated as subject to the provisions of Section 6.5 of the Employment

Agreement.
 
7.                                      Termination of Obligation.  The Company’s obligation to pay the Retention Award shall cease in respect of the disposition of the Business

to the extent the disposition has not occurred within twelve (12) months following the date hereof.
 
8.                                      Certain General Provisions.  The Company’s obligations under this letter agreement are unfunded and unsecured, and it grants you no right

to, or any interest in, any assets of the Company which may be applied by the Company to the payment of the Retention Award.  Neither your eligibility for
nor your right to a Retention Award is assignable or transferable, in whole or in part, either directly or by operation of law or otherwise, including without
limitation by execution, levy, garnishment, attachment, pledge
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or in any other manner, and no attempted assignment or transfer thereof shall be effective.  No right or interest that you have by virtue of this letter agreement
shall be subject to any of your obligations or liabilities.  The headings and captions in this letter agreement are provided for reference and convenience only,
shall not be considered part of this letter agreement, and shall not be employed in its construction.

 
9.                                      Section 409A of the Code.  To the extent the Retention Award is subject to Section 409A of the Internal Revenue Code of 1986, as amended

(“Section 409A”), then, to the extent necessary to avoid a tax under Section 409A, the Retention Award shall not be paid before you are deemed to have had a
separation from service under Section 409A and the Retention Award shall instead be paid six months following such separation from service if you are a
specified employee within the meaning of Section 409A.  Each amount to be paid or benefit to be provided under this letter agreement shall be construed as a
separate identified payment for purposes of Section 409A.

 
10.                               Withholding.  The Company (or its successors as the case may be) shall be entitled to withhold from amounts to be paid to you hereunder

any standard Company deductions and any federal, state or local withholding or other taxes or charges which it is required to withhold.
 
11.                               Other Plans.  Amounts payable under this letter agreement shall not be treated as compensation for purposes of computing or determining

any benefit under any pension, savings, severance, bonus/incentive, insurance, or other employee compensation or benefit plan of the Company or its
affiliates.

 
12.                               Successors.  This letter agreement shall be binding upon you and your heirs, executors, administrators and successors and upon any

successor to the Company.
 
13.                               Effect on Employment Agreement.  Except as otherwise provided in this letter agreement, the Employment Agreement shall continue in

effect in accordance with its terms.
 
14.                               Acknowledgment.  Please countersign a copy of this letter agreement where indicated below and return it to Alfredo Gomez not later than

September 17, 2014.  By signing below, you acknowledge and agree to be bound by all of the terms and conditions of this letter agreement.  If we do not
receive a countersigned copy of this letter agreement by September 17, 2014, you will not be eligible to receive a Retention Award.

 
*  *  *

 
The Company is pleased to be able to provide you with this incentive and looks forward to your active participation at this important time for the

business.
 

Yours sincerely,
 
/s/ Alfredo Gomez

 

 
Alfredo Gomez
EMCORE Corporation
General Counsel
 
ACKNOWLEDGMENT OF AND AGREEMENT TO TERMS AND CONDITIONS:
 
As of the date first written above, I, Monica Van Berkel, hereby acknowledge the terms of this letter agreement and agree to be bound by all of its terms and
conditions.
 
Signature: /s/ Monica Van Berkel
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Exhibit 10.5
 

September 17, 2014
 

Alfredo Gomez
1907 Leman St
South Pasadena, CA 91030
 

Re:                             Retention Award
 

Dear Alfredo:
 

As you know, EMCORE Corporation (the “Company”) contemplates entering into a transaction whereby it may dispose of (by way of sale of assets
or stock, merger or other type of transaction) its solar photovoltaics business (the “Business”).  I am pleased to inform you that, subject to the terms and
conditions of this letter agreement, you are eligible to earn retention payments in connection with the disposition of the Business as an incentive for you to
continue to use your best efforts to ensure sustained performance results for the Company during the sale process and thereafter.

 
1.                                      In General.  Subject to the terms and conditions described below, the Company (or its successor, as applicable) will make a payment to you

(the “Retention Award”) upon the disposition of the Business in the amount of THREE HUNDRED AND THIRTY THOUSAND DOLLARS ($330,000).
 

One half of the Retention Award will be paid on or as soon as practicable (and in any event within five (5) business days) following the closing of the
disposition, provided that you remain continuously employed by the Company through such payment date, and, provided you remain continuously employed
by the Company for six (6) months following such closing date, the remainder of the Retention Award will be paid (without interest) as soon as practicable
(and in any event within five (5) business days) following such six-month anniversary.
 

2.                                      Forfeiture Upon Employment Termination.  You forfeit your right to the Retention Award if your employment with the Company terminates
unless the termination of employment is a Qualifying Termination.  For purposes of this letter agreement, a Qualifying Termination is a termination of your
employment by the Company without “Cause” or by you for “Good Reason,” as such terms are defined in your Employment Agreement with the Company
dated as of August 2, 2011 (the “Employment Agreement”).  If your employment is terminated in a Qualifying Termination, the Company (or its successor, as
applicable) will pay to you (without interest), on or as soon as practicable (and in any event within five (5) business days) following your date of termination,
the amount of the Retention Award not yet then paid to the extent attributable to a disposition of the Business that occurred on or before the date of
termination.  You will also be entitled to receive the full amount of the Retention Award if, within 60 days following the date your employment is terminated
in a Qualifying Termination, the Company consummates a disposition of the Business or the Company enters into a binding agreement that results in the
consummation of such a disposition; such payment shall be made (without interest), in a lump sum, on or as soon as practicable (and in any event within five
(5) business days) following the date such disposition is consummated.

 

 
3.                                      Certain Special Rules.

 
(a)                                 Waiver of Certain Rights.  You will not assert that any changes by the Company in your position, duties or responsibilities or other

terms and conditions of employment attributable to the disposition of the Company’s telecommunications or broadband businesses individually constitute
“Good Reason” under this letter agreement or the Employment Agreement by reason of Section 4.4(a) or 4.4(d) of the Employment Agreement or that you
are otherwise entitled to severance benefits under Section 4.6 of the Employment Agreement solely as a result of such disposition.  If in connection with a
disposition of the Business you should successfully assert “Good Reason” under this letter agreement or the Employment Agreement by reason of
Section 4.4(a) or 4.4(d) of the Employment Agreement or that you are otherwise entitled to severance benefits under Section 4.6 of the Employment
Agreement solely as a result of a disposition of the Business, you shall forfeit and not be paid the 409A Excess Amount (defined below) and you agree that
each installment of cash severance to which you would then otherwise be entitled under Section 4.6 of the Employment Agreement shall be reduced by a
proportional amount of the Retention Award paid to you by the Company (as determined on a pre-tax basis).

 
(b)                                 409A Limitation on Amount.  To the extent the amount of the Retention Award payable on any date exceeds (together with any

earlier payment of Retention Award amounts) the sum of (i) two and one half (2½) months of your base salary plus (ii) the amount described in Treas. Reg. §
1.409A-1(b)(9)(iii)(A), in each case determined as of the date of payment (such excess, the “409A Excess Amount”), payment of the 409A Excess Amount
will not be made at the times described in Paragraphs 1 and 2 above and instead payment of such amount will be made (unless forfeited pursuant to Paragraph
3(a) above) in a lump sum as soon as practicable (and in any event within five (5) business days) following your termination of employment.  For the
avoidance of doubt, any amount of your Retention Award that is not a 409A Excess Amount will be paid to you at the times described in Paragraphs 1 and 2
above.

 
4.                                      Limitation on Payment Amount.  Any payment pursuant to Paragraph 1 or 2 above shall be taken into account as a “Payment” within the

meaning of Section 4.7 of the Employment Agreement.
 

5.                                      No Right to Continued Employment.  Your eligibility for the Retention Award does not give you the right to be retained in the service of the
Company or any of its affiliates.

 
6.                                      Dispute Resolution.  Any dispute under this letter agreement shall be treated as subject to the provisions of Section 6.5 of the Employment

Agreement.
 
7.                                      Termination of Obligation.  The Company’s obligation to pay the Retention Award shall cease in respect of the disposition of the Business

to the extent the disposition has not occurred within twelve (12) months following the date hereof.
 
8.                                      Certain General Provisions.  The Company’s obligations under this letter agreement are unfunded and unsecured, and it grants you no right

to, or any interest in, any assets of the Company which may be applied by the Company to the payment of the Retention Award.  Neither your eligibility for
nor your right to a Retention Award is assignable or transferable, in whole or in part, either directly or by operation of law or otherwise, including without
limitation by execution, levy, garnishment, attachment, pledge
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or in any other manner, and no attempted assignment or transfer thereof shall be effective.  No right or interest that you have by virtue of this letter agreement
shall be subject to any of your obligations or liabilities.  The headings and captions in this letter agreement are provided for reference and convenience only,
shall not be considered part of this letter agreement, and shall not be employed in its construction.

 
9.                                      Section 409A of the Code.  To the extent the Retention Award is subject to Section 409A of the Internal Revenue Code of 1986, as amended

(“Section 409A”), then, to the extent necessary to avoid a tax under Section 409A, the Retention Award shall not be paid before you are deemed to have had a
separation from service under Section 409A and the Retention Award shall instead be paid six months following such separation from service if you are a
specified employee within the meaning of Section 409A.  Each amount to be paid or benefit to be provided under this letter agreement shall be construed as a
separate identified payment for purposes of Section 409A.

 
10.                               Withholding.  The Company (or its successors as the case may be) shall be entitled to withhold from amounts to be paid to you hereunder

any standard Company deductions and any federal, state or local withholding or other taxes or charges which it is required to withhold.
 
11.                               Other Plans.  Amounts payable under this letter agreement shall not be treated as compensation for purposes of computing or determining

any benefit under any pension, savings, severance, bonus/incentive, insurance, or other employee compensation or benefit plan of the Company or its
affiliates.

 
12.                               Successors.  This letter agreement shall be binding upon you and your heirs, executors, administrators and successors and upon any

successor to the Company.
 
13.                               Effect on Employment Agreement.  Except as otherwise provided in this letter agreement, the Employment Agreement shall continue in

effect in accordance with its terms.
 
14.                               Acknowledgment.  Please countersign a copy of this letter agreement where indicated below and return it to Monica Van Berkel not later

than September 17, 2014.  By signing below, you acknowledge and agree to be bound by all of the terms and conditions of this letter agreement.  If we do not
receive a countersigned copy of this letter agreement by September 17, 2014, you will not be eligible to receive a Retention Award.

 
*  *  *

 
The Company is pleased to be able to provide you with this incentive and looks forward to your active participation at this important time for the

business.
 

Yours sincerely,
 
/s/ Monica Van Berkel

 

 
Monica Van Berkel,
EMCORE Corporation
Chief Administrative Officer

 
ACKNOWLEDGMENT OF AND AGREEMENT TO TERMS AND CONDITIONS:
 
As of the date first written above, I, Alfredo Gomez, hereby acknowledge the terms of this letter agreement and agree to be bound by all of its terms and
conditions.
 
Signature: /s/ Alfredo Gomez
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Exhibit 99.1
 

 
PRESS RELEASE
 
EMCORE Corporation Announces the Sale of Its Space Photovoltaics Business to Veritas Capital
 
EMCORE Corporation Adopts Tax Benefits Preservation Plan to Protect Tax Assets
 
ALBUQUERQUE, New Mexico, September 17, 2014 - EMCORE Corporation (NASDAQ: EMKR) a leading provider of compound semiconductor-based
components, subsystems, and systems for the fiber optics and space solar power industries, announced today that it has entered into a definitive agreement
with an affiliate of private equity firm Veritas Capital, under which an affiliate of Veritas has agreed to purchase EMCORE’s Space Photovoltaics business
for $150 million in cash. The transaction is subject to approval by EMCORE’s shareholders and other customary closing conditions and is currently
expected to close in December 2014 or January 2015. The transaction is not subject to a financing condition.
 
In connection with this transaction, an affiliate of Veritas has entered into a voting agreement with certain shareholders of EMCORE, including certain
directors and officers of the Company, that control in the aggregate approximately 11% of the voting power of the company, under which they have agreed to
vote their shares in favor of the transaction.
 
EMCORE’s Space Photovoltaics business was founded in 1998 and is based in Albuquerque, NM. The business provides products for space power
applications including high-efficiency multi-junction solar cells, coverglass interconnected cells and complete satellite solar panels, along with terrestrial
applications, including high-efficiency multi-junction solar cells for concentrating photovoltaic power systems.
 
“Veritas Capital is excited to be associated with EMCORE’s Space Photovoltaics business. The management and employees at EMCORE have an
established history of providing leading technology and reliable products to the worldwide satellite industry. We look forward to continuing this excellent
track record under our ownership and to working with the Space Photovoltaics team to expand the business,” said Benjamin Polk, Partner of Veritas Capital.
 
“Veritas’ proven track record of fostering growth in high-technology and defense industry companies makes it an excellent fit for EMCORE’s Space
Photovoltaics business. EMCORE’s Board of Directors and management team believe this transaction will benefit our satellite customers while providing
considerable value to our shareholders,” said Dr. Hong Hou, President and CEO of EMCORE Corporation. “We are very excited to see our team in the
Space Photovoltaics business partner with Veritas for the next stage of their growth. Veritas’ industry expertise and financial resources will enable the
business to continue to provide its customers with the reliable, high-performance products and best-in-class customer service that they have come to expect,
while also representing a platform from which to grow the business.”
 
Transaction Details
 

·                An affiliate of Veritas Capital and EMCORE have entered into a definitive purchase agreement for the purchase of EMCORE’s Space Photovoltaics
business for $150 million in cash (subject to working capital adjustments) and the assumption of certain liabilities

 

 
·                The assets to be sold comprise substantially all of EMCORE’s Photovoltaics reporting segment, as well as all rights to the buildings owned, and

includes approximately 275 employees in Albuquerque, NM
·                The Space Photovoltaics business Fiscal 2013 revenue was $70.5 million
·                The transaction is subject to a vote of EMCORE’s shareholders and is expected to close in December 2014 or January 2015.
 

Raymond James & Associates, Inc. acted as exclusive financial advisor to EMCORE. Skadden, Arps, Slate, Meagher & Flom LLP acted as legal advisor to
the company. Schulte Roth & Zabel LLP acted as legal advisor to Veritas, with Covington & Burling LLP providing certain regulatory advice to Veritas.
 
Tax Benefits Preservation Plan
 
Also, EMCORE’s Board of Directors has adopted a Tax Benefits Preservation Plan (the “Rights Plan”) to help preserve the value of the net operating losses
by reducing the risk of limitation of net operating loss carryforwards and certain other tax benefits under Section 382 of the Internal Revenue Code (the “Tax
Benefits”). The value of the Tax Benefits could be reduced if EMCORE experiences an “ownership change” under U.S. federal income tax rules, which
occurs if one or more “5% shareholders” (as defined under U.S. federal income tax laws) have aggregate increases of 50% in their EMCORE ownership
over a three year historic period. The Rights Plan reduces the likelihood that EMCORE will experience such an ownership change by discouraging any
person or group from becoming a “5% shareholder” or increasing their EMCORE ownership if they are already a “5% shareholder.” In connection with the
Rights Plan, EMCORE has declared a dividend of one right for each share of common stock outstanding as of the close of business on October 3, 2014.
 
Details of the Rights Plan will be filed with the SEC in a Form 8-K that will be accessible in the Investor Relations section of EMCORE’s website and in the
EDGAR section of the SEC’s website at www.sec.gov.
 
Strategic Alternatives
 
In December 2013, the Board of Directors formed a Strategy and Alternatives Committee, which consists of Steven Becker (Chairman), Stephen Domenik
and James Tegnelia. The Strategy and Alternatives Committee retained Raymond James as advisor. Over the past nine months, this committee has been
working diligently to review a broad spectrum of alternatives. The announced sale of the Space Photovoltaics business to Veritas is the first major action
resulting from the review of strategic alternatives. The Strategy and Alternatives Committee and the entire Board continue to work closely with Raymond



James in reviewing a wide variety of alternatives to increase shareholder value.  In addition, the Board views the Tax Benefits as a significant asset of the
Company and today’s announcement of the Rights Plan indicates the Board’s intention to take steps to preserve that asset.

 
The management team has undertaken a thorough review of the remaining operations and has implemented significant cost reduction measures. The
Company has seen an improvement in the financial performance and the market conditions in our Fiber Optics business. In conjunction with the divestiture
of the Space Photovoltaics business, the Company will continue to review and implement various initiatives to further reduce the cost structure. The Board
believes that the remaining business can achieve EBITDA break-even, excluding stock compensation, amortization, accretion and other items, by
September 2015. The management will discuss its plan further with investors during its next earnings conference call.
 
Conference Call
 
Management will discuss today’s news on a conference call tomorrow at 8:30 a.m. ET. To access the call, please dial (866) 428-9517 and reference
conference ID 1118574. The call will also be webcast via the Investor section of the company’s website at http://www.EMCORE.com. Please go to the site
beforehand to download any necessary software. A webcast will be available for replay beginning September 18, 2014 following the conclusion of the call
on the company’s website.
 
About EMCORE
 
EMCORE Corporation offers a broad portfolio of compound semiconductor-based products for the fiber optics and space solar power industries.
EMCORE’s Fiber Optics business segment provides optical components, subsystems and systems for high- speed
telecommunications, Cable Television (CATV) and Fiber-To-The-Premise (FTTP) networks, as well as products for satellite communications, video
transport and specialty photonics technologies for defense and homeland security applications. EMCORE’s Space Photovoltaics business segment provides
products for space-power applications including high-efficiency multi-junction solar cells, Coverglass Interconnected Cells (CICs) and complete satellite
solar panels. For further information about EMCORE, visit http://www.EMCORE.com.
 

 
About Veritas Capital
 
Veritas Capital is a leading private equity firm that invests in companies that provide critical products and services to government and commercial customers
worldwide including those operating in aerospace & defense, healthcare, technology, national security, communications, energy and education. Veritas seeks
to create value by strategically transforming the companies in which it invests through organic and inorganic means. For more information on Veritas Capital
and its current and past investments, visit www.veritascapital.com.
 
Forward-Looking Statements
 
This release contains forward-looking statements made pursuant to the safe harbor provisions of the Private Securities Litigation Reform Act of 1995,
including forward-looking statements regarding the asset sale transaction contemplated by the Company’s definitive agreement with an affiliate of Veritas
Capital Fund Management, L.L.C., the possibility of obtaining shareholder, regulatory or other approvals or consents for that transaction, the implementation
of the Tax Benefits Preservation Plan and the Company’s future prospects. These statements are neither promises nor guarantees, but involve risks and
uncertainties that could cause actual results to differ materially from those set forth in the forward-looking statements, including, without limitation, risks
relating to the likelihood of obtaining shareholder, regulatory and other approvals or consents necessary to consummate the asset sale transaction with
Veritas, risks relating to our ability to use our net operating losses and other tax assets to reduce future tax payments and other risks detailed in our filings
with the SEC, including those detailed in EMCORE’s Annual Report on Form 10-K under the caption “Risk Factors,” as updated by EMCORE’s subsequent
filings with the SEC, all of which are available at the SEC’s website at http://www.sec.gov. You are cautioned not to place undue reliance on forward-
looking statements, which speak only as of the date of this press release. EMCORE Corporation does not intend, and disclaims any obligation, to update any
forward-looking information contained in this release or with respect to the announcements described herein.
 
Additional Information about the Transactions and Where to Find It
 
The Company intends to file with the SEC a proxy statement and other relevant materials with respect to the special meeting of the Company’s shareholders
(the “Special Meeting”), at which meeting shareholder approval of the sale of the Space Photovoltaics business will be sought. The proxy statement will be
mailed to the Company’s shareholders. Investors and shareholders are urged to read the proxy statement and the other relevant materials when they become
available because they will contain important information about the Company, Veritas and the proposed transactions. The proxy statement and other relevant
materials (when they become available), and any other documents filed by the Company with the SEC, may be obtained free of charge at the SEC’s website
at www.sec.gov. In addition, investors and shareholders may obtain free copies of the Company’s SEC filings by visiting the Company’s investor website at
http://investor.emcore.com/sec.cfm. The Company’s investors and security holders are urged to read the proxy statement and the other relevant materials
when they become available before making any investment or voting decision with respect to the sale of the Business.
 
Participants in the Solicitation
 
The Company and its directors and executive officers may, under SEC rules, be deemed to be participants in the solicitation of proxies from the Company’s
shareholders in connection with the proposed sale of the Company’s Space Photovoltaics business. Information about the directors and executive officers,
including their interests in the transactions, will be included in the Company’s proxy statement relating to the proposed sale of the Company’s Space
Photovoltaics business when it becomes available.
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PRESS RELEASE
 
EMCORE Corporation Announces CEO Transition Plan
 
Albuquerque, New Mexico, September 17, 2014 — EMCORE Corporation (NASDAQ: EMKR), a leading provider of compound semiconductor-based
components and subsystems for the fiber optic and space solar power industries, today announced a transition plan of its Chief Executive Officer position in
connection with the announced sale of its Space Photovoltaics business. In light of EMCORE’s more narrowly focused business operations following the
completion of this transaction, Dr. Hong Q. Hou, EMCORE’s President and Chief Executive Officer, will be stepping down from his position. Dr. Hou will
continue to serve in his current role until his successor is appointed. Dr. Hou, who has served as EMCORE’s President and Chief Executive Officer since
March 2008 and as member of the Company’s Board of Directors since 2006, will work with the Board to ensure a smooth transition to EMCORE’s next
Chief Executive Officer for the remaining fiber optics business. Dr. Hou will resign from the Board of Directors once a successor has been appointed.
 
The Board has formed a search committee (the “Search Committee”), which is comprised of current EMCORE Board members Dr. Gerald Fine, Dr. James
Tegnelia and Mr. Stephen Domenik. The Search Committee has been granted the authority to identify, consider, assess, evaluate, research, and recommend to
the entire Board the candidates for the position of Chief Executive Officer.
 
Dr. Hou joined EMCORE as Director of Technology in 1998. He co-founded EMCORE’s Photovoltaics division and led the commercialization of high-
efficiency multi-junction solar cell technology for space power applications, which was based on his research work and patents licensed from Sandia National
Laboratories. Dr. Hou was instrumental in taking concepts from the drawing board to the production of world-class, space-qualified products. From 2000 to
2006, Dr. Hou served as Vice President and General Manager of several fiber optics divisions at EMCORE and he led many initiatives to grow EMCORE’s
fiber optics businesses. He was instrumental in sourcing, negotiating, acquiring, and integrating several companies into EMCORE’s business portfolio.
Dr. Hou was promoted to the role of Chief Operating Officer in December 2006 and held that position until his promotion to President and Chief Executive
Officer in March 2008.
 
Dr. Hong Q. Hou, EMCORE’s President and Chief Executive Officer, said “I am very grateful to EMCORE’s Board of Directors for giving me the
opportunity to lead this exciting company. I am also thankful for the dedicated and loyal employees who helped this Company achieve many successes over
the years. With its amazing talent, technology and products, I am certain that EMCORE’s history of innovation will continue. I am also confident that this will
be a smooth transition for all of our stakeholders and the Company’s strong management team and talented employees will continue to create substantial
value for shareholders.”
 
Dr. Gerald Fine, EMCORE’s co-Chairman commented “Hong has provided tremendous technical and business leadership to EMCORE over the past 16 years
and has helped navigate the Company through a very dynamic and complex marketplace. I applaud his contributions to the space photovoltaics and fiber
optics industries. It was with his vision and passion for success that EMCORE became a leader in this innovative and competitive industry. He has helped to
both lead the company in the development of new technologies and business opportunities, as well as manage people through extreme challenges. I would
like to personally thank Hong for his leadership, dedication and commitment to EMCORE, and wish Hong tremendous luck in his future endeavors.”
 

 

 
About EMCORE
 
EMCORE Corporation offers a broad portfolio of compound semiconductor-based products for the fiber optics and space solar power industries. EMCORE’s
Fiber Optics business segment provides optical components, subsystems and systems for high-speed telecommunications, Cable Television (CATV) and
Fiber-To-The-Premise (FTTP) networks, as well as products for satellite communications, video transport and specialty photonics technologies for defense
and homeland security applications. EMCORE’s Space Photovoltaics business segment provides products for space-power applications including high-
efficiency multi-junction solar cells, Coverglass Interconnected Cells (CICs) and complete satellite solar panels. For further information about EMCORE,
visit http://www.EMCORE.com.
 
Forward-Looking Statements
 
This release contains forward-looking statements made pursuant to the safe harbor provisions of the Private Securities Litigation Reform Act of 1995,
including forward-looking statements regarding the transition of the Company’s Chief Executive Officer position and the Company’s future prospects. These
statements are neither promises nor guarantees, but involve risks and uncertainties that could cause actual results to differ materially from those set forth in
the forward-looking statements, including, without limitation, risks relating to the transition of the Chief Executive Officer position and other risks detailed in
our filings with the SEC, including those detailed in EMCORE’s Annual Report on Form 10-K under the caption “Risk Factors,” as updated by EMCORE’s
subsequent filings with the SEC, all of which are available at the SEC’s website at http://www.sec.gov. You are cautioned not to place undue reliance on
forward-looking statements, which speak only as of the date of this press release. EMCORE Corporation does not intend, and disclaims any obligation, to
update any forward-looking information contained in this release or with respect to the announcements described herein.
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